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_this testimony %8 compared with Gold's pre-trial
‘'statement to hig attorneys about the meeting in the
late Fall of 1945 (T.(5) 42-43), the inference is

" compelling that it was Qt: thia.Novemb_er meeting that |
~ Yakovlev gave Gold' the impression t@at the informa-

tion previously obtained from Greenglass was valueless, .

tn an apparent effort to discourage Gold from contacting'

Greenglass through Rosenberg R

Thus s Gold's statement to his attorneys. on.
June 14, 1950 that aftei: he turned the Greenglass- fne
' £orﬁation over to John (Yakovlev), "John nevex mentioned
anﬁhing about it" épari' from this one occasion in the |
late Fall of 1945 (f.(.S) 42-43) again involves a failure
of recollection ({i.e., of. the discussion with Yakovlev
two weeks after Juné 5, 1945; R. 1201) and not a direct

contradiction.

% In vicw of the caution exercised by these espionage.
conspirators to insure that each courier knew only the
names and addresses of his sources of information but
=6t of his superiors or fellow courlers (see, €.g.,
1. 1121), it is apparent that Greenglass had blundered
o SF=e, 1945, in giving Julius Rosenberg's name and
pusme m==ar to Gold, ' '
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The Recordings Show Neither Perjury Nor Knowing
Use Thereof

Petitioner's argument that these recordings
ehOW'perjurylana knowing use thereof involves s number
of premises,:;Ii of which are faulty,

First: . It assumes that what Gold told his
attorneys was word-for;word identical to what he told -
the fBI.‘ While Hamilton asked Gold to tell him about
the facts underlying the charges “that you have given
the FBI, as near as you can" (T.(1) 17; see also

T.(2) side 2, p. 16), to assume that Gold did so down

- to tha'iery last detail is to engagé'in fantasy, The

FBI and Gold's attorneys were motivated in their question=
ing by two different purposes; the FBI, to root out each
participant and transaction in the esplonage schem=; and

Gold's attorneys, to lay the foundation for a leniency

' plea, Gold's log for the period May 22, 1950 to July 19,

1950, showing approximately 162 hours spent with the FBI
over that period in comparison with 10 or 12 hours of

interviews with his attorneys, is illustrative of the

B e e e e i AE R - — 5 - - —~— - - T o gt LT e g e 22 % s v o




'A ;5"7',“‘_5"; shred of evidence to support it, Petitionar cannot sube

Cl

” _these interviews to his attomyo even had thcy been -
l intereated in goi.na into these matters in grenc doyth.
Conversely, it is also entirely poui.bh Gold t.old hh
8 attmcyl uttero which he d1d not tcn the PBI. )

wdepth and thoroughness of the FBI investigation,
~" Obviously Gold could not recount every detail of

§ec ds The ptemiu thnt the dotu.h of ‘the

June 3. 1945 meati.ngl testified co at the trial by Gold i
but not included in his June 14, 1950 interview with ha.,_
attorneys are attributable to contrivance by the c.mn
ment, utl}nr.thm’to refreshed recollection in the nin.o S
"v. mﬁhptttba wli!.c,hv oi_apya'od' before txial, has not one

stitute his con_clﬁcioﬁn. wvhich abound, for proof in this

. '"’;""'_'rqspcct. The fact that the other two'partiu to the
: "ng' 3, 1943 meetings, David and Ruth Greenglass, became

LI w See Senate Internal Security Subcommitee Haarings N a ra ‘
.. at pe 1087, where in a report dated October 11, 1950,

stated that the details of his crime had been "'told with

- . the most meticulous thoroughness to the FBI md. i.n lom-
ol what lou o:duuuivo «uu. to uy counul. R
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- 114868 S :
cooperating witnesses after June 14._ 1950'._ would of S
:15:-.*'*"‘1! provide a 'fcrﬂh field for searching éoldo.'
recolleation of the;q meetings, Unless we are to L A

" indulge with petitioner in presumptions of fraud . 1 .-
rather than in presumptions of :eguhr:l.ty. his anogu- " P b
| tions of subornation of perjury must be rejected, gt ;i..f’.'

T - Ihirds l’cttttoncr dou not even begin to
3 meet his burdan of -howing that cold gave mturul A' ‘.
R | pcrjutod testimony against him and that it was know- ‘;;‘ S
ingly and intentionally used by the prosecution, Neithor .

) j: “ perjury nor knowing use thereof is shown by pointing to x ‘7‘ o L‘

-.. the tri.vm :I.nconnhtenoiu bomon Gold's early statements

‘and his t}'hl fostimny. See the cases cited at pages ‘
'77-79 of the Government's memorandum of law, filed September

.;‘:f'" 3, 1966, Particularly is that .truo bacaiuo tho alleged

T " ;j.;\l'g'*‘!ﬁ - discrepancies consist of matters of omi.ui.on in a statement - : :
. T stvon len than & month after Gold'l srrest nnd nino ncnthl -
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pnuttoncr at trial to cross-examine Gold concemne - -

Fourth: The means were available to - .

" ing prior inconsistent lntmntn and co lay a - "

_ foundation for a demand for production of his _' -

pre-trial statm'nts to Govexmnment ‘agents .' " See

voucuy oz Gold'l unu.mony.

SN N e ¢
Now that Gold's pre-trial statements to e

his attorneys have been rmovcd from the realm of

“concluoory nllegationa in the amended petition. and T
produccd in authenticnted form, it is evident that -ij-

they provi.de no oupport for petit:toner‘n requut for

c hurtng on hlo chugu of lcnmd.ng use o.‘. porjurad ’




;tutimny of aold m comaction‘ wvith thc ocourrence-

- ROBERT M. MORGENTHAU

United States Attorney for the -

Southexn Distxict of New York

Actomy for the United States
S o! Amottu
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To = DIRECTOR, FBI (i01-2u33)

FROM SAc, NEW YORK (100 37158) (P)

NQ ‘ ‘INFOP‘”'"M M"'rprm
SUBJECT: MORTO OBELL REIN 1§ U '“":D L
(00:NY) ﬂ#ﬁ -

" Re Philadelphia airtel 10/13/66, and New’ York 1etter
10/18/66. | B NS

N Enclosed herewith for the Bureau are one'copy each '
R . of the following documents which were furnished by AUSA KING

on 10/26/66

N ) 1. Affidavit of defense counsel entitled "The
Matters at Issue and Thecr Applicability to Petitioner."

L ' 2. Affidavit of MARSHALI PERLIN dated 10/22/66
attaching an affidavit of Dr. ROBERT F. CHRISTY dated 9/25/6 1

= '
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3. Affidavit of AUSA ROBERT L. KING, dated 10/18/6
§§> in opposition to the CHRISTY affidavit.

L, Affidavit of defense attorneys entitled
"petitioner's Memorandum Concerning Pre-Trial Statements :
and Certain Documents of HARRY GOLD," (For the information
of the Bureau, a memorandum of the USA answering the above
document was submitted to the Bureau with NY airtel of 10/18/66. ] 4

5. Copy of letter from AUSA NG to attb
AUGUSTUS S. BALLARD, dateSRN6JoBiEEY Mz
&

— G- Meag. (Enﬁzl;si %?ﬂ( )-
’ 1 - 65-5T7 0
| 2 - Philadel hia  (Encls. 5) 1= OCT'@‘E@‘
(1 - 65-4307) (HARRY GOLDY- v Bur NEe TS s of
. 1 - New York (65-15324)
&1 - New York

Q .U'Tﬂd;(l

(10)
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in Charge
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: prclosed‘foffPhilad
3 hewas‘dbtained fr
’ andiiqrwarded to

/13/66, This material was
C 10/26/66, by AUSA KING.
R “A1so enclosed for Philadelphia is a 3 AUS

~v KING to AUGUSTUS S. , dated 10/25/663 one copy Of - T il

“» defense counsel's memorandum concerning the pre-trial statements - %
o - of HARRY GOLD; and one copy of the Goyernment's answer to defense
counsel's gemprandum.g T RS rio S s %
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elphia 1s all of e documentary

om-the attorneys for " gOID

rk with Philadelphia
| to the New Y

w

M TALY of the appve*mater;a;,shpuld be furnished
B attorneys,t“§~ “f’%.%éﬁi.’l' 1i»zf5§<§§cf§hxﬁé€?2}7 et e
~ . . §, Q‘d . M"n,l,”_,, ;..fk.'. - \‘ “ ;‘: «_;-‘\ :; N ; »-E‘_!. .- g\, BRI v ‘:4&._,; ,'_ o T, "
LR . There is also enclosed for Philadelphia an extra copy _:
. ".-of the above-mentioned jetter from AUSA KING to Mr. BALLARD’*=;'3

" for the files of the Philadelphie-ggg}ce. CEamea e R

"~ AUSA KING advised that all of the material to be

ectts defense counsel and by the

presented to the Court bY sub]J

Government‘had now beenufileq.with the Court. KING a

it is not known how long it might“be‘before a decision is

rendered by the Court. He stated, however, hat USDJ EDWARD

WEINFELD, before whom this matter 1is pending, will ve in .

chambers:pnti1;11/15/66,;Wh1ch may eontributeeto an early
LA LA L ; : .
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UNITED STATES DISTRICT CCURT
SOUTHERN DISTRICT COF KEW YCRK

---------------- - x
MORTON SOBELL, . . :
-Petitioner, ;
-V - H 66 Civ. 1328
UNITED STATES OF AMERICA, :
' Respondent, 1
‘ x

o s @ an W E» W AN A8 @ @ W Y en e .- =

THE MATTERS AT ISSUE AND
THEIR APPLICABILITY TO -
P"*‘TT"'ION"“R g

Cn page 28 of the government's memorandum it
e.rc,ues t‘lat no connection was ever shown between Scbell
and the alleéed thefts of atomic secrets by Greenglass
or Gold and ROsenSerg and that his conviction depended

solely upon the Jur'y"s acceptance of the testimony of

‘ATION CONTAINED

D
g:j% Mex Elitcner. It 1s therefore argued that even if the
g ';_'b - alle auions in the present petition were sustained, such
i% = 'would a.fford no grounos for relief to petitioner. 1In
’?:1 = g the course of the argument, the government resteted this

proposition:

"Finally thils brings us all to the rnore

- partinent question of wnat thlg &1l has to
do with Morton Sobell, because Judge Kaufman
sald at the seld sentencing of Sobell 'The
evidence in the case did not point to any
activity on your pert in connection with
the atomic bomb project'" (Transcript of

arguent, p. 100
/0/- e? SE 3- /& £

P e
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The Court then noted that the petitioner being
a Charéed co~consplrator was accocuntable for any acts in
furtherence of the conspiracy, end that In substance since
petitioner bore the vurlica ho oovid To tis cnef;ciary in
the event the conspiracy conviction was tainted. Mr. King's
response vas tnat the evidence of the pe titioner s member-

ship was of a dif;erent nacure than that of the Rosenberzgs.

, _ The fact that the petitioner has standing 1is
esteblished both‘by the nature of the testimon_y edduced at
the trial and by thé decision of the Court of Appealshin :
affirming the originel judgment of comviction. United Stetes

v, Rosenberg, 195 F.2d 583.

Elitc‘lef was the firs‘c prosecution witness. He '
testified that his claimd knowledge of and involvemsnt in
the cha.rged conspiracy resulted from & meeting that he had
with Julius Rosenberg in Weshington in June of 194k, et
vhich tims Ellitcher maintained that Rosenberg requested

' thét he be suppliéd classified confidential information of
a military nature ';for the purpose of transmitting the same

" to the Soviet Unibh. (R.208-211) In the course of his
testimony Elltcher referred to his personal reletionship
with Sobell and that some time thereafter during & subse-

| quent'ﬁeeting with Rpsenberg;_ Rosenberg stated that Scobell
wes also engeged in similer activity (R. 235-236). Elitcher

-2-



vent on to testify thst during e summer vacation in 1944

he discussed the Rosenberg conversations with.Sobell.
(R. 236-239, 243-245)

Thus it 1s clear that Elitcher's testimony wes
used to estgblish Rosenberg as the.initiator of the con-
spifacy'ﬁhb involved petitioner as well as Elitcher.
The remainder of his testimony continued to intertwilne
.'petitioﬂer &end Pos»nberg with himself 1n connection with
the charged conspliracy.

Julius Rosenberg was specificelly intérrpgated

- concerning Elitcher and Sobell and the existence of & |
conspiracy 1hvol§ing‘thé‘three of then as vell as otasrs,
Roseﬁperg categorically denied the Elitcher testimony both
as it affected him and Sobell. (R. 1149-1159).

» It 15 thérefore manifest that the Jury's accept-
_ ance of the Rosenberg testimony would have resulted in the
- rejection of the testimony'of Elitcher and ceused the
aucuittal of both the peti ioner and his co-defendents.

Conversely the acceptance of the testimony of Greenglass
and Gold would meen the rejection of the Rosenberg testimony

including his denial of the Elitcher testlimony -~ thus
resulting in a verdict of guilty against all three of the
defondants -- that 1s what happened in this trial. If

Rosenberg's testimony was eccepted, there was no proof of

-




the existence of & conspiracy. Thus the fraud perpetrated
‘against the Rosenbergs hed, in this case, an identicsl im-
pact upon petitioner. | |

_ f% is trus thst the petitioner had asked that
the indictment be dlsmissed at ths end of the governmentﬁs
cese sgainst him oa the ground that the government was
secking to establish two sepasrate consplracies, but the .
-ﬁrial court rejected this contention end did not permit
the'jury to determine that 1ssue. The trial apd conviction -
were premised on the theory’of a single coﬁspiracy'-- '
", . . one glant conspiracy to send defense information’
ebroed, of which tos atomic esplonage was only one branch"
United Stetes v. Rosenbers, supre, p. 600. In effirming
"the-conviction, Judge Frank dlssenting, the Court of Appeals

quoted with approval the one conspiracy theory of the trial
court's charge:

MAgain I want to emphasize that the

. censpiracy in this cese is a consplraecy
to obtain secret information pertaining

w40 the natlionel defense end then to
trensmit it to the Union of Scoviet Scciallst
Republics. It is not a comsplracy to
ootain informction only ebout tne atom
borb. I peint this out, because the
government contends that Sobell was in
the genceral consplracy to obtain informa-

" tion of a sccret nature. . .o If you find
that there was a conspiracy and thzat Morton
Sobell was a msxber of the coaspiracy, any

_.steterents or acts. of any. co-conspirators
ere binding upon hiim bsceuse the law is
that once you have joilned & conspiracy,
attempting to accomplisi an unlawful

b
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objective, the acts of the co-conspira-
tora dcne in furtherance of the same
ochctivo, even though the conspirators
ere unknown to you, &rs binding upon
you." (page 600)

and further

"A majority of this Court have concluded
on the following ground thet thsere was

- a single unified purpose: the 'commen
end'! consisted of the transmission to
the Soviet Unlon of any and &ll infox
tion releting to the r'ctiona1 defensC. o -
Scbell is 'confusing the particular part
sach ccneopirator played in the egpionege
activities with the end-2ll purpose of the
conspirators -- the alding of Russie by
sending to it eny and all kinds of seccret
information. It did not matter that Sovell
know nothing of the atcmlc episodes; hie 1s.
nevertheless charged with the acts done by
Gree ng¢aus, Colé sand Roeodbvrg, 1n furthsr
ance of tho over-sll conspiracy." (pege Ol)

| Héving carried that burden et the tims of trial
end to this very moment, petitionsr is entitled to the
relief on the ground set forth in the present petition.

-~

Thus the government's argumsnt of "inapplicsbility"
hes no foundatiocn in this proceeding, either in law or in

fect, -
Respectfully submitted,

MARSHALL PERLIN
WILLIAM M. KUNSTLER
ARTIUR KINGY
MALCOLM SHARP

.. BEIJAMIN DREYFUS
'VERN COUKTRYMAN

Attornoys for Petiticner
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_ government's refusal to 1lift such restrictions that ceused

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

-e--eww e>w o e e oweeX

MORTON SCEELL, » : ‘
. petiticner, 3: AFFIDAVIT RELATING TO
THE SUBMISSION OF THE
e W= e i ... AFFIDAVIT QP IR. CHRISTY -.
UNITED STATES OF AMERICA, 3 66 Civ. 1328

Respondent.

do

- o e e e e w e wwmww e X

STATE OF NEW YCRK' )
COUNTY CF NiW YORK : 88.:
SOUTHERN DISTRICT GF NiW YORK )

MARSEALL PERLIN, being duly sworn, deposes and
says that he is one of the attorneys for the petitioner,
'MORTON SCBFIL, and submits this affidavit in support of
the. £11ing, submissicn and consideration of the Affidavit
of Dr. Robert F. Christy in connectlon with the nov-pending

. motion pursuant to Title 28, U.8.C. Scction 2255:

1. Prior to the determination of the Honorable
Edmn.a L. Pelmieri on August 3, 1966, the previously .
irpounded Goverament Exhibit 8 and related testimony vas
‘mede availsble to the petitioner and his counsel under
certain terms and conditions which limited and mede more
difficult the opportunity for counsel to consult with
scientists with reference thereto. Indeed, it was the

coun;el to spend more than one veck litigating that issue
alone. Tae lifting of this limitetion on August 3, 1965
afforded p_etitioggr's counszel, little time to consult with.
many of the scie:itists who hed knovledge of the subject

s, - TP ot S,
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matter and who had been involved in the development of
ths atomic borb at Los Alamos. By reason thereof,
;Setitioner'a .counsel commnicated with certain scientists,
both priar to and after f£iling the petition on August 22,
1966.

2. In attempting to commnicate vith certain
scientists, deponent learned that many of them were
imavailable, because of the summer vecation period and
that many did not return to their offices until after
the argument of the motion on September 12, 1966. It
wvas just becauss of such circumstances that deponent

' d1d not receive the affidavit from Dr. Caristy until
soms tire after September 28, 1966..

3. After receiving the affidavit of Dr. Christy,

deponent -personally delivered a copy of the same to the
government on October 7, 1966, and afforded the govern-
ment héequate time to consider the sams prior to the

-£11inz of the affidavit and its submission to the Court

" " eircumstances and good cause as to warrant post-zrgument

on Cctober 17, 1966.

4. The unique nature of the evidence and 1its
prior unavallebility are such es to constitute exccptional

filing end consideration by the Court.

5. The government does not in its affidevit
peintain that it would in any way be prejudiced by the
£1l1ing of this affidevit. The govenimant has not deligned
to reply to the affidavits previously submitted. If the
goverazent desires, petitioner would not oppose affording

-2 -
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reasonable time to the government to submit any pepers
in response thereto.

- 6. It would be in the interests of justice
end would avoid mltiplicity of petitions and pie‘ce-
msal consideration for the Court to consider nov at
this time the Christy effidavit as pert of petitionsr's
moving pepers in the now pending proceeding. The
effidavit of Dr. Christy, although quite brief, indicates
his extensive background end knowledge of the subject
metter and presents facts as vell as expert opinion which
should be of ald to this Court in making a detefnﬁ.nation
of the 1ssues reised in the pending proceeding.

VHEREFCRE, it 1s respectfully réquested that
the affidavit of Dr. Christy, previously filed; be

doemed a part of the papers in the now pending broceeding
end be considered by the Court in connection therewith.

© Marshall Perlin

Sworn to before me this
22nd day of Cctober, 1965.

Totery Public

LRIN EICKIER

NOTARY = - -+ ci Mew Yook

No. BI6LAAT v oo ponny
Toits BAden @i oo, 2538
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I, Robert P. Christy, being duly svorn, depose and say: _

I reside at 1330 South Buclid Aveaue, m, California, I ama :
professer of theoretical Fuysics st the California Institute of Techmology,
" During the var, I worked first (in 1942) at the Metallurgical Lebora=
toary at the University of Chicago. There I partzcipéted in the design of
vhat were to become the Hanford reactors and in the comstruction of the
first nuclear chain mcta'j. In 1943 I joined the Los Alamos project.
There I m& the design of the first enriched reactar (the “"water -

‘boiler") and then worked in the theoretical division on the implosion

woject vhere my position involved correlating the expermental and
thecreticgl work on the implosian process, " It vas I who m-o;o;ad‘ the
modification of the implosicn design which was incorporated as the
Ahnogu-do test 'balb and the Nagasaki boub. The design which X proposed

-41s apparently the e involved in exhibit 8.

:nanxunmumwugmmv:tammzpmuonmai
£ind I an in gemalanddataﬂedasremtvithhis statement, In
_addition, Iwuldltketoafferwmcmtcmsmeartherehvant
testinony quoted in the petiticn.

Regarding the value of the informatica in exhibit 8 and the accom=
panying explanation: I note that the U, s.wﬁsnbletodetmsten
implosion bazmd essentially immediately after the fissicmable materisl,
Plutonium, becanme available, In other words, whatever inventicms ar
discoveries wexre necessary to design a doud, they were carried cut during
the several years required in arder to mamfacture the plutaniun, The time
required for Gir owa bomb project is emtirely ascribable to the time
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required for the major effort of production of fissionable material and

! we could not have detcnated the implosion band sooner even if we had been
Iresented a complete design for the weapon in 1943. In view of the ‘
e T T ' bistary of parallel apd almogt simultanecus sclentific discovery by inde= .
Yoo pendent scientists, often in different countries, we are familiar in
" science with the ripeness of a certain discovery. When an idea is ripe
1% often appears in different places similtaneously, In the same way I
would expect that the effart of many scientists in Russia would probably
dead t::d:aig:::m implosion bomb during the period needed rorAthe manue
facture of plutonium. I would not, therefore, expect that the information
13 exhibit 8 was able to save them any significent time in the development
of an atem bomb, Instead, such information could save scms effort.
Re the nature of the m@tm in exhibit 8: !!':e‘skn:tch presented
s the Xkind of diagrem I would use t0 explain the ideas involved in the
" bamb, It can in no way be teken as an engineering drawing which could be
‘used 0 construct & bomb, In crdexr £0 be mOst useful, the sketch should
be accampanied by a correct verbal description of coupcnents and functions.
As has been testified by Morrisom, however, the sketch contains basic ‘
v errars and these ave compounded by sdditional errars in the descripticn.
‘To scmecne who is slready familiar with the implosion bamb design, the
" sketch does indeed convey the germ of the ideas imvolved., However, it would

be inadequate t0 canvey the actual design t0 one otherwise unfamiliar with it.

Robert F. Christy

" A3Tv asy otm&::mbc 1966. "

Z,k‘[‘)w %, ’]&cuml’c )'lbt‘(';wzu&(d;

St AE,

N EVELYN 4. POWIALL
7 NOIARY PLILIC CAL
2 <‘;l2:y LILIC CALIrORNIA

FRINCiPAL OFFICE 1;4
LOS ANGELES COUNTY
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My Commission Expires July 5, 1968
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_ALL INFORMATION CONTAINED

ELK:eJT  yurIED STATES DISTRICT COURT
SOUTEERN DISTRICT OF NEW TORK
® oo oo o0csssaelR
- MOKTON SCBELL,

1. x--muz—:uﬂtaumh&-
m«mmm&.uwmwh
the Southern District of New Yerk, !-hmdﬁ
= lbon-upumd proceeding for the United States o!hu'ie.

ASSIFIED

2 !“&hdfﬁu&tbomﬁ-miﬂndh
lant—at to the offex by pﬁ.ﬁ.nu. in commection with
- mwmmumwm:umer.mm
g sworn to September 28, 1966, The Govermment cbjects to sny

m&uﬁud&hdﬁh&hmﬂav&&m&
tion,

oA

HEREIN IS UNC

f

8, m.m)(s)ammmamcm
wwuuﬂntt

Wpcn -y -otun -u .fﬁduia. asmo-
randa and other papers to be submitted in
support of the motion must be filed with
the clerk of the motion part ., . . at least
three (3) days before the return day, . . .
No papers, either in support of or in oppo-
sition to the motion, which have not been
filed as heretofore provided, will be ac-
cepted for filing or received by the court
except upon special permission granted by the
court for good csuse shown."
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&, NPetitiomex's wotien was mm:u. 1966, The
; setwrn date was Septmnber 12, 1966. On the vetwn day,
- petitiemer £11ed foux affidevits in eontravention of the
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this Court em Ostober 17, 1966, .
7. Wotwithetanding that almost two months have elapsad

mmmmmmmummu&

the Rulss of this Couxrt.
VHEREFORE, the Government respectfully objects ¢
any consideration of the Christy affidavit in comnection

with the sbove-captioned motion.

Sworn to before ms this ROBERT L, KING
Assistant United States Atto

Itk day of October, 1966.



CRITED STATES DISTRICT COURT
SOUTIERN DISTRICT OF IEW YOK

............................... -X
MORTCN SCBELL, -
Petitioncr,
-zgainst- 4 S 66 civ. 1328
UNITED STATES OF AMERICA, R
~ --Respondent. S e
e R -—x .

PETITIONER 'S MEMORANDTM CONCERNING PRE-TRIAL
STATEVENTS AND CERTAIN DOCUMENTS COF HARRY GOLD

-

Tn eveluating the transcript of the Gold-Hamilton
interviews end relasted Gocuments in the context of sll of the
.allegations of the petition - none of which has been denicd by
~ the Government - one is not using this procedurs in licu of
_the required evidentiery hearing bubt rather as a responge to
the Governent's argumentative assertion that the allegations
are not based on any facts - but are solely broad, unfounded

conclucions absent a scintilla of evidentia;ry support.

The petitlon speciflcally allezes that Cold hed given
. & story of an allezed meoting with a G.I. in Aldbuquerque, New

Mexlco - but this story "ifas' belatedly created and given to
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Gold's councel and théreﬂ"*' ﬁr grossly e.lterod end m" ergad

S 2 e A AR OE 0 st 0T e TN T A AGR R e AL L al o nen s deemnn YRR,

upon wr:h ‘the knOWlqu’G, c.ic’. end suggestion of tho Goveramsnt,

resulting in the Imcwm.g use of felsge and perjurcd tcatimony
end a forged documecnt (Covernment Exhibit 16). The falsity
‘of tae testimony can be evidenced not- merely. affirmotively

- by prior contradictory sta cmsnts -~ but also neg ivoly by

the sbsence of certain Gl".’.‘:..ﬁu» of ‘c‘ne story essential to the

prosevu fon waich gnvma.;' er co:zvonien lJ caune into ucmg.
The prejudicial con wduet of the prosecution was corpounded by
the foot thot 2t imewingly .-,uppm.,..ed .i.,;, c wnim eviconce to

T
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Ths nﬂimw nced of theo Gover eament wes to oblain .
testizony from Coldg, 1 co.zwmc‘c:’..on w 'h. Gx"@ nzlass, t‘w.t'. |
not mIre ely estaeblis hed & urong 0*1 the no.rt"o;. Greenglass -
and Gold ~-- but also s-* 24 o creu.te a lin‘.c with thke
noaenovrzs and *‘uurofoce with the patitioner. Taat such
was tho purpose of the Gov;.mmanu is roflcctec in its
..um,ation to the jur:,r (See Parsgraphs. 69-70 oi‘ the potitio*x)
end the ves ul’cing charge of the Court (Pet Paruapn 71)

The lin.z.s of the Cold-Creunulass-Roseube stoxry zre
cet fortn in Paragraph o6 of 'me pa*‘i‘uion -~ the cbsence of
these links is- establishee oy the exmins.tio*x of the "ear2y"
Gold narretion of his Sz.owy. (.;ee Para,_,rap“xs 814 dld 85 of

the pc‘cition) e O e __.ff".
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We now turn to the transcript of Hemllton-Cold
nterviews and we find that. the first time any refercace
vwes made to & meeting with somcono in Albuquerque, New
Mexico in June of 1945, was on June 1k, 1950, after Gold
had been in custody 23 days, end the éay prior to the arrost
of Grocagless, who had been under heavy and feirly cbvicus
surveillance. ' ' '
At the beginning of the interview of June 14, 1950,
Gold states for ths first time thal;prior to going ocut to seo,f:
Tuchz, he was asked by & Sovies contact to teke on an eddi-
tlonal job of picking up information from another percon
(Reol 4, pp. 45-46; Exc. p. 10)% stating: '
"rhis m2tter I belleve hed best be told
geperatoly tut I would like to montion it
here on Lo eWmhRasize 10 hereuias av occurred
Ol G5 _Liinl Giin, cnd ohat che perach Lrod
WO thls ioraavion was pickesd up, wWas o
. G.I. pro‘cably & person with a non-com ratirg%
« o o (Em‘;;hasisrsupplied) {Secs elzo Reel &,
. p. 53; Exc. p. 12). \ R
A "7 - Cold is then esked by Hamllton to return to the G. I.
. episcde, whercupon Cold gives his then version of the meeting ir

Albucuarque, Kew Mexico. (Reei 5, po. B5-44; Exc. pp. 15-21).

(*) Ime. refers to the page of the excerpts previously givea th:

-




CGold, in his s‘catement‘to his counsel, stafes that he was given

by Yakovlev an additional ob , to cbtain information from & man

in Albuquerque.* o

On June- 14, 1950, Gold steted that he stayed over in
& roong house end thon che clccd his bag in the re.ilro..d station

wlth no reference to a"'ste.y or a re‘gistration at a hotal.*¥

In response to the question of whether thers was sozo
 form of recogzition.'sigi'_i, Gold stated thet there was - it in-

volved the nems of a m:é.n "Bob sent me or ‘Benny sent ms or Joan

1]

eat s or somstn.ung‘ ing like that." Cold, on June 1lith suggests

" that ke, Gola, uged ‘the ’za:.s Ra:;uona nra.n.c i

Cold aa of -June 14 1950, stated that the “G.I." ex-
' poctco to e : 0’1 furlough in Caristmes of 1945 &nd he gave the
" noms end telephone nU.'ﬁ’.qu‘ of a father~in-law or uncle living in
the p:comc. But Gold, “unfortunstely [wes] uneble to recell the

nzxs and telephone nuder thouga there ere seversl possibllitie

(%) In his ‘cmal tcw.::zuny, he &dds oa the statement that he
vm~ teking the place of & woman who wvas supposed to ses ¢l
n in Albuqueraue (R.821). T

,,..,,) In the trial he stated that after leey tn.e rooring hou:
he reglstered at the Hotel Hilton (R.E24

(#%#) In the trial he testifiecd he vas glven the namc and 2ddre
~of Greenglass with & recoznition signal "I coms £y rom .;ulix

< &snd was a2lso glven the je:.lo box part as & means of recog-
nition and. idcnuifics.tion (R 822) . -

i
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that we have selected ... I believe this CG.I.'s positica et Los

Alamos was elthor as & physicist or & phy'sicist ‘s' helpe», &s en
Aelectricien, as a ‘ser.ni-skillcd.mch;-.nist or possibly a drafts~
 men." (Reel 5, pp.%0-%l; Exc. pp.18-19). In essenmce this con-
.. cluded the story of ‘cf-e G.I. episcée as narrated by Gold to his
ettorney on June l4th with the added comment thet the material
o‘otained vas ‘apparc-htly‘ of no consequence. Tae remainder of
his discussion with Hamilton constituted in essence a norration
of hov Cold was working with the Covernment by the use cf pic-
‘tures, maps and othorwlse to arrlve at & deffmitivc desérip’c-ion
and de'_i:érrrination of the r'ésidence end person, based upon mater-
ial end information supplied-him by the Governmsnt. On. June
| 1%, 1950, ‘ooﬁh h.e enc the Goveﬁc&mant‘_ rezerved "their rights to
elter the story end heace Gold steted, "I belleve that we heve
succeaded in iden‘cii_‘ying the ‘person who was this G.I." (Emphcsis
suppiied). o ) :

Thus, oa Juns li, 1950 ell of the "links" botween the

" G.I. and the Rosenbergs were completely missing. The story

L)

. which had been slowly developing during his period of custody

" wes still sudbject to elsboration and change. Thers vwas no Hotel
Eilton in June of 19%5; there was no jello box; there was no

rama Greér‘glass; there wes no Jullus Rossnbergz; there vas no iden-
‘tifleble recognition signal end he was not replacing a womzn
courier. v o

Cold, in the course of'-his:_infe'rview with his sttorney,

-D- ..Z..-'- Y :: T . . . 3 _;)




ot

1 ‘ -~ ‘. : T T

5

hed stated thet hie hsd cone to Santa Fe in Soptembor of 1945
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end o Woo e o uihal lm In June o LULD Lo cultonoriczlly
do 4m e » Yoy 1o, Hw o T s (Pl ain® =l Pt I T - RPN S Pad
stoto that ho Gid sooy ot thw ctel Biloon i Sepucaler of 1945,

"I have mede one omisslen with respect to Llbuqusrgue,
and that 1s the feet that I registored at the Eotel:
¥ilton on ths occagicn of the second trip . . . I would

© . like to state thet ny stey at the Palwer House on thwe
cecagicn of my sccond tzip, my stey &b the hotel in
Llbuguercre nod ell beon verilied through informzsion
that I hed gilven thn invecstigating egent. Tals hes
encbled them to exectly fix tho dates. (Reel ¥,

. PP. T2-73; Exc. P.ld). B -

Yot not a word ebcut stoylng at the Hilton in Junc of

' T19%5. As set forth in the pstition and as not denied by the

Governmsat, the F.B.I, on ey 23, 1950 is said to have cbteined

a rezistration cord from the Kotel Hilton, Inscribed their initial
aznd the dste of ecquisition, May 23, 1950, indiceting Cold's rogis

Septernber 194,1"'191%5,— We need -noij.A here dispute the

3

o do o
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lezgitimacy of that card but wo can state as the petition dces,

- witnout denfel by the Goverament, that the P.B.I. and other lnves-

tigetive agents were not able to find. a registration caerd for

Cold in June of 1G45. B Y

Thus, it is evident that every single allezed ccnnectlv

"link" between Greenglass and Rosenberg relating to thes June

Srd effcin which was tostificd to by CGold end corroborated by

Pl
roenglass was corpletely ebseat from the statements given by
Gold to his counsel on June 1¥, 1950. In edéition the Hotel . .

LAY N '




ton as a corroboretive factor wss non-existent.

The transceript of tho intorview evidenced meny cther
stween Cold's prior stat sments and his toobizsns

at the trlel, as vell as cleborations doveloped durlng the per-

prcparation. h’e &0 not -Eecm it necessary oY Eppro-

prizte to go into ezch anid cvery one of ‘theso discr'epa.ncies.

.,

Vhat is of vitel intersst and of mjor significance is ths

J
+

i

there was coxpleie ebsenes of tie allezed links and further con-
plete ebcoence of ths allezcd corech crative'evidcnce of Coldts
stey et the Hotel Hilten on Sune 3, 1945. Surely,- thev_trax;écmpt
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end writte £ ths petiticn. .

-Tae Cov .-a::.s:zt in its =mzmorendum, considexrs the o:nis-
slcns of no gig fcance vhatsoover " but, rather, maintoins tb.at

3,

tho Crécnglasses, along with CGold, became cooperating witnoczses

afer June 1%, 1950 and this "would of itself provide a fertile

»

2 A o " » P EL Ao 2 e e §3
ricié for searching Coldfts recollce uiorzs o; these meetinzs
. -

'n.- - i % - I_- B P S L Py |
(Govitls, Mem. po 7). Tzue, indscd, the Zontng Uhal pooced

-

X o, o b1 e e ./:b. o . A '\'a T dete cm e gt
elter June 24 to the ¢ims of trial affcricd . GO1G Yag onaer cunilty

of "pending over backwards to p.‘.ease poople” (‘Qec‘l 3, p. 11, Zxc.
P. 3) &ad come up *.-ri{;h 'ahe tainted i‘ruic o*" his soh.rchirﬂ recol-

Icctions with the eld of Crco‘._‘laﬂs &.c. 'z;he Covom to plezse

. t
the covcrn.:\.nt c:.a x.tlli..e his pover rece.ll to :r:s T the con-

veaicnce of ths cp\ge;mn .
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refercnce Lo & piece of cardboard from the jollo box or other-

wise. Yct, on page 822 of the trenseript he hos, during the
nine menths working in a fertile field, come up with recollee~
tions thet he was given en cdd-chaped piece of a packeze food
product (R. £22), end thet he gave this replica to Greenzlass

who had the matching portion (R. 823). -

In June of 1950 he did not recell the recozgnition sig-
nal name but by the tims of his uCSt.‘Lu;O"ly his excelleat power
of recell permitted him to testify "I come from Julius" (R. 895)
In his statement to his attorney on June 1%, 1950 (Reel 5, po. -
Lo-%1, Exc. p.18), ho had no recollection of tho name that ho

used in idenfii?ing nimssld other than the 2ams of Frank or,

».Lm ...ma Frenk. In Mereh of 1951, he was abls to testify with
certitude that he identificd nm::c]i‘ a3 "Dave fro:n Pitts’ourgh"

Ie was £lso :'519 to recall belatedly that the firs neme uscd

by him was the sams as -oC‘an&*'S' first nems end that they hed

a discussion ebout the similarity of first namos.

In his stetement to his attorney in J\.ne of 1650 the

Y,

SRt

to
(¢

ct matter of thelr discussicn was essentially limited to

’s
¢

the unevailability of Jewilsn food in Albuquerque aad that the
Tomily was sending saleuds. (Reel 5, pp.39-41, Exc. p.18). By
March of 1951 he hed- by that time "rocollected" that Mrs. "
Greenglass discussed her brother m-—le.v Jullus Ro*-ﬂnberz, with
nim (R. 826). Surely, Gold hzd a rost pleasin.g power to "re-
czll those tha.ngs“ thet mnt be helpful to the pro.,ecua..:.o*'x.

R e o T
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In June of 1950 e states (Reel 5, pp.40-41, Exc.

op. 18-1G) that he was told to communicate with an uncle o

father-in-lav in the Bronx and "unfortunately I heve been un-

able to recall ths nams ond the telephons number, thourh there

6]

are several possibilities we heve selected". (Emphesis sup-

By March of 1951 his remarkeble powers of recall per-- .
ritted hinm to reframe his memory and testify that he was told to -
- 1t

get in touca with Greenzlass! brother-in-lew Julius end ns

geve md th‘c;:-telephone'nw.bér of Julius in New York City" (R.327).

in the ‘crial,:‘ Gold cstated that the material givea by

 Greengless vwes cheracterized by Yakovlev as “extremely cxcellent

and very valueble". In his oral statement to hls attorney in
June of 1950 the material was considered of no value. In nis
stetement of Cetober 11, 1950, Gold stated "Yakovlev had subse-

quently - end with intent to mislead - told me ths informetion .

-received was}"o'f:;no-.valué. (p.1085). ~

in Gold's "Chronolcgy of work for Soviet Unioa" éeted

T fwne 15 end June 16, 1950, he stated (p.7) "earlier I have said

that I bellove the information to have besn unimportant but I
. . . - * .
have since learmed that 1t was highly veluable™.®

Assuming thet this statement wes written on June 16,

-

(*) 4= vill e discussed infra, some of the material contained
" in the "Chronology" was written in substantlally after



19,,0, wvho wes the f*ou-cc of inforumntlion to advise him on thet

dato that the m::—.tcmc.l vas extiremely velueble? Tos ansvcr is
clear - ths Covernwcnt., And ag scet forth in the pevition, Cold
was presarcd to pick up "uu\:z,Cuu_. as" and "idcas" froa the Govern-

bending boelorards to pleasa“ to give perjuricus

Tas Govc:m.:e.tt, In its mcmorendum, la t""udiously ouiet

\-

f.)»

.,.a“ Lipliis 1T discussion epout the &lleged regis r&tim ot the

o*a Hotel in J\m of 1945, It weekly tenders as suggostive

n a% the Zotel Eilton thot wica
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the Governuuent _s::oz’.md Gélc‘a veels of '-\filu oi the City of Aitu-
qusrque, ’511@7 started with uhe ml‘toid Totel., Tne Coveramsat

then argues: -"One may woll ask - vay stert a2t the Hillton Zotel
unless thal is vhers Cold 'starteﬁ m:c‘: Ze wenl Lo tie apartosnt.t

(Govt, ez, .15). Ths morc obvious m'oxzo.;-' is ‘c‘“uo the Covern-

the faoct that Cold stated that he staycd at & :r'oor::..rz<> house and

-

Gid nct even suggest thial ho sta'yed &u the Ho«.el ol 11:0*2 in June,
Fo pointedly adverted to a single g at the az.lto“ on Scptenker

ws

2.9, 1945 end at ths Palusy House In uucazo in Septen or

£

“m

10k5 and that Ao Covem:;:*z" n2d b een ub e vQ o‘otw.n subslian-

tiation from the ho..c.l records. (:\G"‘l &4, pn.'{‘.-73- nxc. pJil)
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Gold ctated in Junes of 1950 thet he checked nis bags at ths
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.The Covernuent, in ivs memorendum, (pp.7-8)msintzins
- thot Gold told the

O‘AJ

B.I. about the cpiscde in Albuguerque oa
1, 1950. Do rscord refercncss are given: Reel 1, page 8;
e, P.1 end page 1085 of his statemsut of Octodber 11, 1650.
with reforence to the forwoer, Mr.Honiltcn stetes "Mr. Gold told
me during tho cowrss of the coaverzeticn that he had revesled
everything to tnc F.B.I. in the examinztion u"zich buo been cea-

duected m":_o“ to .,h.h ‘qte, excent the neme of one Sov_iet axeat" ..

in the cource t interview the oze uc‘.isclosed Soviet ageant -
1s clearly identifled {Reel ¥, »p.5-6; Exc.p.6) end ke is in-

otorrozated in respect thereto and advises Mr. Hamilteon that

Relerying then to the Cctcber 11, 1950 statemsnt, pcoge
1085, 2lzost five ronthes alter Coldlis errest and four months
. 2 "

aiter tho orrose ©f Crecngless during vhich tims hl.s fertile

“imesinetion was offorded adcquate tlms o "recall", Gold states
that be told F }3 I sgeat Milisr of Rdlack, &eeﬁg 23s and Dleck
- on Jure 1, 19_)0 Tais is coatradicicd by nds statements zie to

ttormey in June of 1950. Norcover, in the sams Cctober

- 1ltz stetozent (bp.lGop-d{-), he says &t t.;e tims of teoing teken

-~ -

into custely, he "eovercd up Sleock, Bluc:: and Bro 'hr.:..n and tha
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story of Suily - ¢

e

ne David CGeoenzlocs Incideat hie nzd completeoly
.LO"‘"O;tC:l esout.” It is cles.r by hic statemzat To Hammilion cn

At b - N FET > e R A W e o LW}
o i, 1650 uht.u oven &o U CALS BT LG ne LWl el weeall

oa the “Albuc!u\.rcua J.l‘lC.Ldv;’lt“ and he wag thereforo not covering
s up for & paraon e t lezel eC thot Tizs ho ¢id rnot recall

o ——
hoving exdisted.

In Peregraph 8% of ths Petiticn it iz elleged that
.Cold wes cpésking to nis atio crney Vi’c‘i the 21d of dectailed
neves unich ware n.:ca er:d used in thc courss of hias intonsive

conversatlions with the procecution ma its investigative

&zencles, hs transcrist f’ul.‘.y substentia tes th.ia ct. (Ses
Reel 3, » 28 EXC. D.U; Re.,l Y4, p.56; Exc. p.12; Rcel 5, Dedl}

c. p... 5; Reel 6, o ll EXC. Do 2:, Real 6, p.36a; Exc. p.27).%

Putting &side Gold's belated recollection of sowd
events in Albug (ufm jue in June of 1945, he had no recollection

whetzoever of the nawe "Groengless". Tae nams ‘Greenglas

' nover agpsars in his conversations wit h. his attorney. Tas

. fivst tims the na..:e eppoans iz the nctation sald to have becen
' pede on Juns 16, 1950 ofter Creengless'! srrest and after

his nzumo was knowm to the px.ol.;.c at lerge. Thus,




iC does gprear in his chronolozy Edhibit B) under date of June
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Court ig regmectiully relerred Ta the footnotc cn pose 1005 of

the October 1ith ‘JC-.‘C““""]&( et forti In Induldbit P). Tao vorg

‘deseription of the n.:tncd of seslection of tho name in conjunc-

tion with the Cover 1..1‘131’.1.' would indiczte the aid afforded Gold
By une Goverigent Go séloct the nocécé"nm ‘of G:'o..,n_,lk-.,.;, &as

vell as the nazme of his wife, ‘ :
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It is not disputed by the Governxsat that ho vas
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giving him informaticn of which he hod no pserzonzl knowledge es

. )

& reens of "aiding" him to refresh nis"recclicctiod' to meot the
nesds of the prosceution. In Reel 3, pp.22-2%, Gold, after ro-
Terping to tite 2000 photograsns and discusslon of reels of wo-
tion pictures to encble him to identifly one of his allc:ed

contoets 23 a men named Semsnov, then relates to his atloraesy

al

Lie bagkse mt...a & J hi cory of Semanov &3 given kﬁ.m by the F.3.I.
{Re2l 3, op 22-2 E.x0. pA-8). It is clear.'ck;;t in deseribing
the allege c;’:,_nQ u:.‘:.k* Cr'ccm:}.a on U s 3 that much of the
b:-.ck;g round zaterisl con :;:m" Gﬂc*”l ss and his wife had been
glven “co him by the Govcmr;::r.u (E.me::t ‘0.20) . Similérly,

Gold,;?;‘ in respouse to & q;:.esw.on by ;{w.:x. on, mro.tes inforzmation

-




given him concerning one, Brethuman, ssid to boe onec of Ccld's

contects. (Reel 3, D. 50, Exc.p.5; Reel 3, pp. 48-19, Exc.p.2l).

e

Gold hed testifi cd on August 2 1950 before trhe in-

T
’--n

icting CGrend Juxy. OCns wesk later he zeats with his aticrney

oa Avgust 9th znd a2dvises thet he hsd iied be-. re.the Crand
Jury; "that he hed 1lled to Hamlloon en ‘c.‘-‘: .B I.; thet he hed

_ withneld inforzation and that his mez ¥y by some undescribed
process 28 teen further relfresncd and he .ﬁ, ee to brt ﬁa ell

.

thocse foacte to the atitention of his counsel. In a'~ vising

Mr, Hamilton of this fact Cold stated (Reel 6, p.85, I—.'-‘.:;c. 0.28):

W .the first concerned cortain matters which I
nove concealed or chout wiiich I have told cleliber-
ate lizg. Tz second CoORGEraz & ST "’16..: of mute*s
wnich have either ccms up 23 & result of guestion:
o furthor thirling . ..(:-,:ac:isu._nct) cr o8 o Tosuit
of ... {indictinet), talliting with olhor 2ecple end
SO o, I Wis “:cr;'..,o‘., wish TO malo
docfinitive the g.:.vis_o“ boluesn thisse TWo caleger-
103 OF roLterS.es

s

;.
o,
l

Y0
>'
i
>
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D

petant lies on the part of Gold, further discussions with repre-
seroesives f.' the Governmsnt were going on 23 & means of expond-

:’1::3 nig ciory or enlarging uson allezed events of the past. It

-

ds interczting to note that in the course of these discussicas
is nerration of ed ﬁ tionel data ‘:& his attorney on

Auzust 9, 1950, he nskes no ref crence vhat OOVuI‘ to any aepect
1ia ctory relating to the sileged June 3, 19% 5 meting,

‘e . -~ - L/ Y, - .
Crcenrzlass or an &llezed stay at the Hotel I—I.il‘con 1in June of

-




o CCA P S 2 P R s T T Pl Y g peymng St e Nema AN D s e
stancss of Rin going cut Lo Iavicry Universliity in Sinmcironalti in

- N ’ . - .
. . ‘ Joon o A mag fove s e ey de I el de Y A 2
1970 and aclkmowledging hils terjury in stating thot oo rocolved

. 2 Doy . A - . $ £, smas P
no monies from. any Soviet zgoent, he cozes up wilh & now oldl-

tlcn to his story. He hes suddeonly kit upon a new point of

recall, During the perlod between hils last interview on June
25, 1950 and his -subscguent intorview on Augus‘c 9, 1920, Julius

Rosenberz had beea arrested vwith much fanfere and pudblicity

2 s R, PR ¢ . PO T 2 oa
end his photozraph hiad appearsd in the vrecs. . .

(23

L the intervicws:

(s}

- v v et Y PR T
An exeminetlon ¢l the transcript

FESI - Y a% Aot mds  ATa, on -
beltweoa Gold and hiz councel reveals that thes CGoveramant was

exprecaing dlsbelief In CGcld's denial that any agent of tho
Sovice Unicn nad spolen to him chout his fleocing tho ccuntry.

-

A 2 N LI fpappe 4 o d e AV mseve iy~ R A R T LN
Aad G218 nid no zecollection of awy such sulseliicn noving been

“ > - e = R N A
-~y

o = TN e Ao - N o ey e , * S e HEX -~ <, TR "."-‘-?-‘. b bR
2olS U0 Lim.  ASNer morjurying nimooll Loloos the ol Jury on
v ] A v - ol oy A S &
Angust 228, Cold suddenly recalls. thav the Soviet azents n=d .
o Y e w- 3 . "3 S, 3 amle g F . do s
propozed thet he lecve tho counliry under certein clrcumstances;

T .that in the interim ko llie lov and avoid auy activity thet might

. cezt any suspicicn upon kim, e &lso recalls in this context

tho need to cowmunicate witha Soviet agents to edvies thexm that

»

u

ne weulé refuse to leave The country because of his fanily ties.

5 e s A myen,d Y . s oo yramymde I e % K . o -~ .
After descrlbing oloborate crrengemcat Lor blemontaly meetings

e g At YA ’ e o~ . 2 — < 4 o . h ) Y v e
ot widen ne would oppear and sozs Soviel agent would e watching

e

b

L) - Aamon e P A o y yas
nim to cce whother o, Cold, was under curvelllance,
Ry

¢
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The ‘Government he.d such &8 suggestible and aa:..pua‘ole

" m.tness who was 80 prepared to mzet the emgencies of the Covern-

ment's case uh&t he vent 80 far beyond their needs thet the

N Governmsnt dared not uae ‘all of the fictlon and ;m‘casy created:

Y st -

by Gold's ferﬁile mind durim; the ;pcriod of‘ his contmued incar-":
ccr&tion end interroga.tion.

Gold, in his s'cateme*xts to. h.:.s attornsy concerning
Klaus Fuchs and the trensmission of ini‘ormt.‘.on, cteted thet

other thon on one occe.s.g.ou when L‘L.v»s .de.c""cd to him ths lden-

g

© o eity of cenz of ‘cae .—.cient.uic porconnel working with nin in.

ae

New Yeunz, C’;:a.c:wici:, Zolw and otiors, sta"ccc: that 2il other pes-
sose of i "'“*m..bioa. wc.s ia wriving, the coatents of whica wore
not koown ..o Gold o..hcr th...n thet thoy were primarily of o

B mamcutical‘ nature ami re.x erred to the fizsionebls: 1soto~oo uran-

NS
A
(48

. dum, Usenium 235 ( Reel 2& pp.15—18 Exc.pp.7-8). Gold de-

.. o _:‘ scribed the materisl ag ‘that relating to the separation of the

isoto:aes of urenium (Reel 4, p.51, Exc. p.ll)-and thet Fuchs
- dia not pe.ss any ini‘ox'mation by word of mouth except for the
fir..t ger.c:a.l oiscussim in New Vom: (Reel 4, p. 52 Exc. p.1l).

Inoced, Gold stated (Ree 1 k, p. 62, Exo. P 13) referring to what
knovledge Fuchs hed rslutirxg to tne manufacture o.f.‘ the bomb,

"T Gon't know to mhat e:ucnt in I&Cu, ‘I cc..nnot ecven
... guess to what extent Klaus actuelly knew of the ac-
* tusl menufacturing of the bomb. It will be rocelled
thas he was essentislly a theorstical physicist, in
gai}: more of e. mathcmatician than a. physicis’c L
=) eve. B e - L A




| But. the Goverriment wished to enlarga the importence
of Greengless end the naturs of the inforia ‘or. Lo allegedly
trensalitt ed and relate me Groenglas 5 meteriel To Fuchc.
 Tacrefors, on page 819 of the pr zcd :oéccrd ColE case moro
.edapting his memory, imszinetion and rvcall to the need.. of the
Govermnt's case, stated:

‘%In addition ho [Fuchs] hed made mention of e lens
vhich was being worked on a&s & parc of the aton.
bomb ... &t this reeting Yakovliev told rme to try
to romember anytihing else thot Fuchs had mentioned
. Guring our Cembrldse meeting about the lens. - :
Yekovlev was very a.gitauec and aciked mo To scour
oy memory clean so ag to elicit &y possible °crap
of infom.a‘c.ion ghout this lens.”

a
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- of the Nagesict bo:.b, the u use of "le;:-se_s, end indecd, thaot hls

.lmowled"e of all of "Qisrm T hove ubce extensive and quite de-
- tailed. Imat ve do ‘wish to J.ndz.caw is how roudily &nd repidly
Gold would el i.b.er rexf ommlaue or expm.d upon his pouor to adapt
- and lie to muet the neeas of the Go"emmsnt dld of all thais the

‘Govea. fzmmt vas fully e.ware.

o Exhibit B, the chronology of work for the Soviet Union,
“1s Gated the first five pages June 15, 1950 and the latter thvee |
peges, Juns 16 1950. One cannot conclude tnat ell of the no-

. tations made on th.at_ documsnt vere m2de on thoses two days. For

(¥) ses Exnibit D setting forth hours spent in 1950 end 1951
vith the F,B.I., Tais does not include ths nours sront with
. the prosecutlon staff prior to hnis tvstmony at the triel.
The Government'!s sensitivity in this respect. is reflected
1n t.he leuter of Mr. Bennetn oz .mly 13. 1955 (Exhib B).

o - -




7 opverlonco? I 48 rovoly cn omicuicn, evel though it rolatos |

. - o .

. exairple, rerorring to the roor poriion of page 2, tho pora-
? g ¥

syl 1dentlificd as 32-rofers to en 2liczed-mscting by Cold -

- St

with & third perzon ab the Hotol New Yorlkcr in April of 10L0.

. .- Cold states, "This person has been poaitivoly identifled by

m3 -- and I ea told that this identificaticn hes beea verified.®
Thils aspect of the Gold story ves part of the ztory he wos
uncble o roceil until cons Ui In Auzust 1950 and rolated to

K N B Y

Ceras o \ad =0y can Real 7. wlLs Yo s
Damzliten oz fuzuct 9, 1900, (Sco Reol 7, Boax,. fonlis, iU

Y

Y

con be sald vwith o reascacble degres of eortitude that verious @

‘porticas of tho Juno 15tk-156th statemzat was &t least cmonded.

cr cdded to aftor tho dates spccified ca the dosument., -

N . gy S N op 2 ’
fne Covernmsnt s YMowmorandum,

The goverzmont in 4ts momorendum sceks O Geprecat
tho :z.szzpo“ance of the vital links end the “corrchorative cvi-
dexca” of the Hotel Elltea rogistration in Jume of 1935 o5 mors
Yowissions and minor discrcpancies” (Govit Memo P.Ih) and

characterizes them 25 Just sowe "riviel inconsistencics”.

.-

- 712" vitnoas gives & pretricl stalement to the offect -
" that & crime wes committed and A, E end C wewrs prosont and

- thersafter testifics in a trial involving D and states in his
 tostirony thet 4, B, C czd D wore present, this in the eyos of

the govornnzal does not conrctitute a sigrifiicant contradicticn

e




to a materisl and nedaasary part of the proof of the offecnse.
'_Siinilarly" in this casae, every omlssion ves not trivicl in
nature but rclated to aspects of subsoquent trlizl tostimeny

- . which wers vitel to thé goverawzatls cace a:-;&inct the

- petitioner and nis co-defendants. Morecover, the Government

. igrores the feot that such a basic and vitel verience impoces

Cen affirustive cbligation upen'the governzent to bring this
" to the a‘-"en‘cion of the defense and %o tl;a court. In this
cage, the goveramsnd did neither, s gover mrpnt ¥new that

Goid had stated with grsat part icu..a::-i"y that he regilstered

o et tho Eotsl Hilton in September of 191!-5, but did not even

¢laim he suayed at the Hotel Hilten in June of 191}5 end inoecd
o his statcment to his a.ttornoy indicsted quit.e the contrar ..

-. Tne fr..ct. uhtst every e pect of his uestimony that °ou3nt to

L. pslete Gr ecnglass to tho Rogenbeorgs was enuirely missing in -

hie doteiled statement to his attorney can not be said to be
E a trivial varignce or é. ninor inconsistgndy; - The stsy at the
ﬁilton in June of 1945 was what the governmant relied on to
| ..prove a June >rd meeting, It éid so by use of a document
‘ :-*...ou..ﬁ on msny . circumstentiel grounds as well as ths opinion
- of en expert to be a fox gcry. :

The governmnt says in its bx 1ef that tb.o c“zly portion
of the transc:ipt of the Gold mterviev with his attorneys was

: “"';‘V. ) bl”.&u related to the cle.ir:.ssd J'une 3rd m.,ot...ng Taat 13 not

| _correct. Pu‘cuins aside othex- avpeccs of th.e entire Gold story,

..' ‘20~ ‘,x. . ‘ N .‘ L L . ‘ . ‘,‘ K <;&"‘ -«




- & rexding of tho transcript esteblishes tust Gold is most
| vegue and Amoct wncoertain as to datss a.ndm:xie many crrors
. in that roport. Oh August 9, 1950, he wes still correcting
m"general feshiod his dates as to ovents thot éllegedly
transpired in 1S49. Yef, he 1s spscific on onrly two datezs --
June 3rd, 1945 and Septoaber 19, 191%5.' In his statemsat to
his é.ttornay he Indicetes ho{-r thg‘September 19th date was
errived ab, 1t ves given to him by the Goveramont on the
bssis of regis‘t.ratipn cards s2id to hove Jbeen found at ﬁhe .
S Hobtel Hiltoa in Albuc;ﬁarqua and ths Pa.lms:i‘ House in Caicago.
7. Why wes Gold so specifiic as to June 3xd? That too, undoubtedly
- " was basc'-}d‘ dpon. inforn:a‘aibn supplicd him.by theo government. By -
_A;’J'ﬁne 14th or prior thercto the goveramen’ wey have knova cbout
- the Groenglass deposit of $400 on June 4, 1945. . Tals afforded
'_ a cgnvenient basisi for éoﬁtriving the étory. It well may have
- '."ibeen because r,Fuchs in lﬁis stetement had set a date when he
allegedly met e_courier in Scnta Fe in the Spring of 1045, Or
i% couldAbz.ve bééﬁ ‘désed upon the 'em_bloymsnt. records of CGold,

o ’ -‘~thus.nz31dng it a convenlent tims for the purposes of the story.

. S in view of his entire confusion s to time, place
. - . znd events, his unusual ‘specific "reccall" in this instanco would

_ imdiczte he hed at lsast been afforded soms suggestion as to

the tims to fix the Albuquerque-G.I. aflalr.

o . The governwent in its memorendum ettempts to ergue
- that Gold geve the informstion of the June 1945 Albuquerque

B i Lo N
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. weitten material rela od thereto 1"01.. only Gispose

‘incident on June 1, 1950, essentially relying colely upon

“a poxtion of the October 11, 1550 written statcment waicn
A ? )

in turn is contradicted by the transcrlpt of his intervicws
with his attorney. Significently, tho czov....n::.cn‘; GCo3 Lot
edvert to any zstatemants in its posssszsion vaich would.

supporu such a com.vnuion. it has the stetements of Gold.

It th the statexents oi‘ Crccng.t.ass end Fuchs. Vay 3.3 no

"raférenca mode to these v..’cwcmnts? Wny t‘.zo ccmmui.n,

secrecy?

Tae cieclo«ure of the Gold transeript wii.n tho

si@.:_fic“*'r' 'e.nd vitel om...ssions

é
‘contredictions a.i‘ford further support to the petitioner's

applic ation that t e pretrdial s»atcrcxms to governmenteael
authorit 10.: of haz-ry C«old and David and Ruth Greengless be

" wnde ovaileble forthwis n, along w“cn the uc‘zs' confesgion.
See Unlted States v. Ruticin, 212 F. 24 61s1, United States V.
¥nite, 342 F.2d 379; Unlted St.a‘i:es v. Kelley, 269 F.2d 448,
. ‘cert. den, 362 U.S. 90k.. D -

- PEESL

The trénscrinf.o“ the Gold iﬁterview and othew

e of the

-

bover“m:..nt 's contentlon of “w:'.;.d c.;a_ms“ 'anc} Munfounded

e ...-4

-

is rep.rcies and imxo;:cn‘o- '

eccuzat ons" buo fur"“mer ..,crve o este.blish uha‘c the peti’cion
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.- : Regpeotfully submitied,

VARSEHALL, PERLIN .
'WILLIAM M. KUNSTLER
PRTHUR KINOY
JATCOLM SHARP
BENJAYIN DREYFUS

VERN COUNTRYMAN

-~

ttorneys for Petitioner.




ADDRESS SXPFLY TO

Axp Revas To ;‘ A Um'mn STATLS ATTORNEY

INTIIALS AND NUMBER

-SOUTHERN DISTRICT OF NEw YORK SN
RLK . : : UNITED STATES COURTHOUSE ‘ o -
DR ; TOLEY SQUARE ) : -
114868 ’ o NEW YORK, N. Y. 10007

!

October 25, 1966

Augustus S. Ballard Esq. e
Messrs. Pepper, Hamilton & Scheetz
123 South Broad Street
Philadelphia, Pennsylvania 19109

Re: Morton Sobell v. United States
66 Civ. 1328

Dear Mr. Ballard:

. I am returning herewith each of the enclosures in

your October 13, 1966 letter to me. These documents were used
by this office solely to verify the authenticity of copies

of same offered in evidence by Sobell's counsel in connection
with the pending motion.

- For your information, the following material origin-
- ating from your files was proffered by Sobell's counsel
and accepted by Judge Weinfeld for consideration:

(1) Transcripts of recordings made on June 1, 6,
8, 14 and 23, and August 9, 1950, consisting of discs
entitled Plate 1 and 2, x-l through X-31, 3 through 19,
Y-1 through Y-4 and X-A through X-H;

(2) Two page document in handwriting of Gold
listing interviews with the FBI between May 22 and July
19, 1950; ‘




Mr. Ballard . —:5fai;;L2§§ . oOctober 25, 1966
S -2~ 7 | 1 SO

(3) Handwritten documeng of Hairy Gold dated JuneA15,
1950 and continuation dated June 16, 1950 consisting of eight
pages; : ‘

%) Letter from Mr. Hamilton to FBI dated October
21, 1953 A

. (5) File copy of letter from Mr. Hamilton to the
Parole Board dated September 30, 1960;

(6) Letter from James Bennett to Mr. Hamilton, dated
July 11, 1955. : ] :

In addition, there was submitted for the Judge's con-
sideration Mr. Gold's statement of October 11, 1950, reproduced

in Senate Internal Security Subcommittee Hearings on the Scope '

of Soviet Activity in the United States, 84th Cong., 2d Sess.,
Part 20,. pp. 1058 87 (April 26, 1956).

I am also enclosing for your information copies of
memoranda filed by Sobell's counsel and by myself discussing -
the applicability of the foregoing materials to the pending
‘motion. .

As stated in my letter to you of September 19, 1966,
the original disc recordings of the Gold interviews at
Holmesburg Prison were made available to the Judge along -
with a Soundscriber machine. . Those discs not pertinent to
the motion were retained in our files. - At the conclusion
of the pending proceedings, all ‘these discs will be returned
to you.
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Mr. Ballard” .~ ° . . .- . October 25, 1966

~ Once again, please accept our thanks fur your con-_ o
tinuing cooperation in this matter. - : '

Very truly yours,

ROBERT M. MORGENTHAU
United States Attorney

o (AAT G,

ROBERT L. KING J :
y

Assistant U.S. Attorn

Encls.



.. TERLLL @ o 0.
: UNITED STATES RNMENT ' %:)
, emorandum
Y )
% To DIRECTOR, FBI (101-2483) DATE: 12/9/66
o %Qm‘(sm PHILADELPHIA (65-4372) (P%)
SUBJECT: MORTON SOBELL
ESP - R .
?k Re Philadelphia letter to the Bureau 6/21/66.

On 12/1/66 W.H. WELLER, Chief Medical Officer, U.S.
Public Health Service, U.S. Penitentiary, Lewisburg, Pa., advised
SOBELL has required no medical treatment within recent months and
there has been no noticeable change in his mental or physical
health.

LEAD

PHILADELPHIA: ' 1
AT LEWISBURG, PA. ,

Will recontact Chief Medical Officer, U.S. Public Y
Health Service, U.S. Penltentlary, Lewisburg, perlodlcally for {// -
information regardlng any change in the rental or physical ‘\\"
health of SOBELL and advise Bureau of results.

ALL INFORMATION CONTAINED

2 ~ Bureau (101-2483)(RM) SIF
2 - New York (100-37158)(RM) liEREﬁ?‘ UP ‘J\S I‘ED
2 - Philadelphia (65-4372) DAT QS

PMM/1pm
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L] > T DEPARTMENT OF J U’STICE

c.oo 0T . ‘ -
. Umt;;lEi;g:;%NIlU&nment SE%{ET ; ) A

Federal Bureau of Investigation

"o
-

From:  Assistant Attorney General
Internal Secunty D1vxsxon :

az//&-"""’rmm. Jot - X453
<) o0 - 22 23

Reports of investigation have been reviewed as requested

by you on .

=9

“ ‘review/should be . -
: + jXcontinued . [ ‘discontinued

Commentary;
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cc: FBL de [
1SD-SO ~ L sk

Dept, 146-012-18-2

‘6%%%%291966

Tos Director Date: PEC113 1966

Subject: J;TE:OR:;:‘];: p JO@ EZL W//

It has been determined that indexing of this case for future -,
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Via

S s e S - —

J‘NDIRECTOR, FBI (101 2u83)

AtFROM} . SAC, NEW YORK (100-37158) (p)

e, ALL INFORMATION CONTAlN
S ’éﬁﬁam‘ HEREIN IS, UNCLASSIFIED Q[~ o

AUSA STEPHEN F. WILLIAMS, SDNY advised on - R
2/15/67, that on 2/1&/67, MARSHALL PERLIN, Defense. Attorney '
for subject, appeared in USDC, SDNY, seeking to file a =~ ~
motion for release of subject on bail pending a decision

" by the court on the pending motion to set aside the .

conviction of subject. A hearing was set on the bail
motion for 2:30 pm, at. which time PERLIN presented arguments
requesting bail. , .

Following presentation of defense arguments s the
c ourt stated that an opinion had just been filed regarding
the motion under Sec. 2255, USC, and that the attorneys
may desire to read it before proceeding further. A’(

The court granted a recess for this purpose at
which time defense and government attorneys proceeded to
the Clerk's 0ffice to read the decision. AUSA WILLIAMS
advised that neither he nor the defense attorneys had any .
advance: notice that an opinion was to be filed on this J /;e
date. .o EXI’I? o m A IvFeRMAIO J

| AYV-TR R AR NS CconTrhiIN?
. AEC- 61 : (. NY Ti#Mee AeTicLs
Bureau -fesde=d) (RM) Iblv}'fﬂ‘, S 7 - AL

1l - New York . — -—. S

14 FEB 161962,
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o reviewing the decision, after which he returned to’ court 3
" and stated he intended to appeal the court's decision and *-
therefore desired to proceed with a motion to have subject

released on bail pending appeal. The court set date of
2/20/67 for hearing on the bail motion.“~~ 8

E) Lo
, R

- AUSA WILLIAMS ‘advised that the above-mentioned 2
opinion of Judge EDWARD WEINFELD is a 79 page document whidh
-denies subject's petition to set aside his conviction.
. ‘3',.»{ }3‘ ‘. .". 5 tL . ¥ . 5 )fr".,e ‘}~

- SRR 1 copy of the above opinion will be” forwarded
‘ to the Bureau as. soon as made available by the AUSA._;-K
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OPTIONAL FORM NO. 10 T 3010-100

::x :z::tz 3&“.."9 ) o ;.) Tolson
~ UNITED S’I’A’I‘E‘)VERNMENT ® Defocch
f)(é Memorandum
Felt

; TO : Mr., W, C, SulliJ;’ DATE: 2/14/67

Tavel

. i Trotter
FROM :ur, W, A, Braniigaﬁb Mr, Suliivan Mo
%) Mr. Wick !

SUBJECT: MORTON SOBELL jr. Dranigan /Y

Pt et ot et
I I

ESPIONAGE - RUSSIA Mr.

This memorandum reports that the most recent motion of
the subject to set aside his conviction for espionage conspiracy
has been denied, 3

o bomd -
BACKGROUND ; el

Morton Sobell was convicted along with Julius ‘and Ethel
Rosenberg in 1951 of conspiracy to commit espionage. The Rosen-
bergs were executed and Sobell was sentenced to thirty years in
rison, Since his conviction numerous efforts have been made to
3:obtain his release without success,

On 5/13/66 Sobell filed his sixth motion under Title 28,

() U, S. Code 2255, in the District Court, Southern District of -.
bl O New York, to set aside his conviction., Sobell claimed that the
?Eé_,Government knowingly used forged documents and perjured testimony
zﬁaa:to obtain his conviction and had suppressed evidence which would
iﬁ_ have proved that he was innocent. He requested a hearing to
a3t>_produce evidence of the above allegations., 1In response to this
%gck,motion the Government pointed out that the "ends of justice*

demand an end to the continuing attack on the credibility on
Government witnesses and on the good faith of the prosecution and
pointed out that in three of his previous motions, which were
denied, Sobell claimed the Government used perJured testimony. *.
The Government also pointed out that no issue of facts had been
raised to warrant a hearing. Al

»

Mr, John Davitt of the Internal Security Divisioﬁ\
advised on 2/14/67 that Sobell's motion had been denied in all
respects, The decision had been rendered by District Judge
Edward Weinfeld, and that Judge Weinfeld had prepared an 80-page

Zg-:;? to back up his decmi;.”lol’lqsa-llpg%

For information.

(1S
.

HEREIN
DATES:

ALL INFORMATION CONTAINED

. b

- : v SATIE
101-2483 oo 18 FEB 171967
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i Mr. Tolson _____
i Mr. Deloach .
|

. :) ) f Mr. Wick

| Mr. Casper. .

Do Mr. Callahan___ | 3

F B] ret 2/ o Mr. Conrad ____ :
” - Mr. Felt

: Date: 2/%{/67 © 0T f Mr. Gale_ :
T ST Mr. Rosen -

- Mr, Sulliv
(Type in plamtext or code) . Sl Mr. Tavel ]

- T Y )
A A L NS S e,\ . LS o
T v PO NI ENL L 1%‘ Qr 1‘

Tl oom - c f i
(Pnomyz . jMiss Holes___ | ~

DIRECTOR, FBI (101-21583)
| - FROM . ' sac, NEw YORK (100-37158) (P) N
" SUBJECT: MORTON s<>BELL}1\LL INFORMATION.CONT ;
% (o) .- HEREIN IS UNCLASSIFIED
AT < DATEJ gr’ B . ‘
T 'Remrairtel dated 2/16/67. RIS AR S mﬁ S B
" on 2/20/67, AUSA STEPHEN F. WILLIAMS SDNY, .- |
advised that on this date MARSHALL PERLIN, attorney for Bubject
appeared ify USDC, SDNY, regarding a habeas corpus proceeding .
which was filed on subject's behalf on 2/14/67. PERLIN
requested that he be granted a delay of one week in order
that he could amend his original affida.vit. — o
: The court gra.nted a delay and set 2/27/67, as
da.te for presenting amended affidavit. The court also stated 5
that it would accept only the amended habeas corpus affida.vic, o
and would not a.ccept any additional a.ffidavits.lf__.j;;i; N
AUSA WILLIAMS I‘urnished amended ges 76 through
79 of Judge WEINFELD's opinion dated 2/14 One copy of
each 18 enclosed herewith for the Bureau and should be ...°T
inserted in place of the original pages. , A
’ AUSA WILLIAMS also advised that Judge WEINFELD
had ci]ﬂli% attentio to typographical error on page 67 of
8i3 -
@t‘-‘Bureau (zl“hcl ) (RM)
“1 - New York . \REC 2} M
EX—113 ra €8 28 nal,
wWeseL :( {’
Sent M  Per
. - N
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'l‘he last date a.ppéé.ring in Footnote
should read "June 15, 1950," instead of ."June 15,
The Bureau should ma.ke this cha.nge,in 1ts copy.
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FBI

g S ,:; 5 L Date:

". 2/16/67 "

{Type in plax'ntext or code} )

. | MORTON SOBELL
. ESP-R . ..

,.: .-

ReNYairtel dated 2/15/57-th

e " Enclesed herewith for the 1nformation of the Buresu
is one cogy of the opinion of the USDJ EDWARD WEINFELD,: -~ .
dated 2/1 /67, denying subject'!s motion for relief under f"'“

Sec. 2255, U .
LTl s L " Thae above was furnished by AUSA STEPHEN F. WILLIAMS,

| _snmr, on 2/16/67. o .
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UNITED STATES DISTRICT COURT

[
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L

SOUTHERN DISTRICT OF NEW YORK

-‘-----------------x

. MORTON SOBZELL,

!
*

N
.
N

~against- |

Petitioner, i :' :
. - 66

UNITED STATES OF AMERICA, - . :

| Respondent.. ]

- APPEARANCES 3

.

- w—— e ——

.
cas mmemm g e e Bee e ¢ e. s

Mo~ 2453

MARSHALL PEPLIN, ESQ.
36 West 44th Street

. New York, New York

WILLIAM M. KUNSTLER, ESQ.
ARTHUR KINOY, ESQ.

-'511 Fifth Avenue
. New York, New York °

MALCOLM SHARP, ESQ.
University of New Mexico .
Law School A
Albujuerque, New Mexico

BENJAMIN O. DREYFUS, ESQ
341 Market Street .

.i3an Francisco, California

»

VERN COUNTRYMAN, ESQ.

3 Suzanne Road )
Lexington, Massachusetts

Attorneys for Petitioner

-
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, "

Civil 1328

OPINION
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HON. ROBERT M. MORGENTHAU

. . United States Attorney for the R

Southern District of New York
United States Courthouse
. . Foley Square
- New York, New York

Attorney for United States of America
*. .. ROBER? L. KING, ESQ.
| STEPHEN F. WILLIAMS, ESQ.

. Assistant United States Attorneys
Of Counsel ‘ .

-t




oL i L e e <t
- e e e e R e
. + -
. ’ . .

-

EDWARD WEINFELD, D. J. R

-

- “" .

Petitioner;'uotton éBSeii. moves pursuant
to 28 O.S.C.. section 2255, to vacate and set aside
. a judgment of conviction entered upon a jury verdict

returned in March 1951, under which he is now serving

“a thirty-year term of imprisonment. . S -

‘ Petiﬁioner w;; tried and convicted together
with Julius'and-Ethel Roseﬁberg upon an"indictﬁent'
which charged that they, together with David Greenglass,..
Anatoli A. Yakovlev and others to the grand jury un-
known. had conspired from June 1944 to June 1850, in
violation of the Espionage Act of 1917.(;’ to com- .

‘hgnicate to the Soviet Union documents; wriﬁings;
_sketches. notes and iﬁformation felating to the patien-:"
al defense of the United Staeee'ﬁith the intent that
they‘be used to the advantage of the 30v1et Union.

Named as conspirators but not as defendants were Ruth

Greenglass, the wife of David Greenglass. and Harry Gold.

rd

(1) 50 u.s.C. § 32(a), 40 stat. 218 (1917), which was .~
recodified in 1948 as § 794(a) and (b) of Title 18,
62 Stat. 737. .
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The indictment was severed as to Greenélass and also

as to Yﬁkovlev, an official attached to ﬁhe Soviet

Erbassy, who had left the United States prior to the

return of the indictment.

Greenglass pleaded guilty before the start

: of the trial, The_principal testimoﬁy as to the

conspiracy came from Greenglasé, his wife and Harry

Gold. After trial Greenglass was sentenced to a

.term of fifteen years. Gold, at the time of trial,

- was serving a thirty-year sentence imﬁosed upon his

plea of guilty in the District Court of.Peﬁnsylyaniaz
to iﬁiindictment charging him and Dr.-xlaus Fucﬁs with
coﬁspiracy to vlolate the'ESpibﬁége Act. G&ld's tes~
timony involved Fuchs, a British scientist, in the

conspiracy charged in the instant indictment. The

Rosenbergs took the witness stand. The petitioner

did not testify.

. ' a . : 3
The evidence of petitioner's participation

in the conspirécy came principally from Max.Elitcher.:

a college classmate of both petitioner and Julius

Rosenberg. Elitcher, who withih the indictment period

2.

N e v, 5 N L et e st e, s T
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worked in the Navy Departmenc‘and iater in national

defense plants engaged in classified projects, tes-

tified in substance that petitioner and Rosedbe:g had

o attempted ‘to secure from him classified antiaircrafc

apd fire control information for the.Soviet ﬁnion,

" - and had urged him not to leave his Navy Department

job because he could be vaiuable there in espionage.

.‘ Elitcher also testified that Scbell had in his posses~

sion material contained in a 3% millemeter film can

described by sobell as valuable information, and that

he accompanied Sobell on the occasion of its delivery

to Rosenberg. In addition; to estabiish consciousnesa '

‘of guilt, the government introduced evidence that

petitioner fled to Mexico with intent not to return,:

 and that the flight followed an escape patcern urged

by Roseﬁberg -upon the Greenglasses. ﬂhe Jury wae

. instructed that if they diSbelieved Elitcher they

_were to acquit the petitioner.

- The pecitioner'e'present'chargee are -

' directe§ not against Elitcher, but the testimony

3.
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ofiaarry Gold, David Greengless and John Derry,

another government witness, and exhibits in evidence -

'in broadest terms that the 'government e o o knowingly

' created, contrived and used false, perjurious testimony

and evidence and intentionally and wilfully induced and

allowed government witnesses to give false, misleading

and deceptive testimony in order to obtain the ¢onvic=

tion of’petitioner and his co-defendants. The -

'government.“ according to petitioner, is all-encom-

' passing and includes "the prosecutive, investigative .

and other agencies of the United States and their

. agents or employees, as well as all those acting with

its'knowledge and at its>behest.'involved in the in-

vestigation and prosecution of this case."”

Petitioner previously attacked his convic- j
' . - (2) i |

| tion upon direct appeal and in five separate col-

' lateral proceedings, either under the Federal Rules

a

(2) United states v. Rosenberg, 195 F.2d 583 (2d cir.),
rehearing denied, 195 F.2d 609 (24 cir.), cert.
denied, 344 U.S. 838, rehearing denied, 344 U.S. 889
(1952), leave to file a second petition for rehearing
denied, Sobell v. United States, 347 U.S. 1021 (1954),
motion to vacate orders denying certiorari and reﬁear-
ing denied. 355 U.S. 860 (1957).

4.
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ot Criminal Procedure or section 2255 o£ Title 28.

(3) —

all of vwhich failed. - In the conside:ation of the

dharges here made the court has read the entire

lengthy trial tradécripé. including the testimony of

'ﬁitnesseé’whdAare not impugned;.also the various post-

trial petitIOna by peéltioner and thdse'of his cpde-;'

"_fendants in which he joined, and the trial and ap-

pellate records of those proceedings.

~——

. The petitibner contends that in none of the

pridr proceedings were the issues here presénted

Axaised. and that some of the facts now relied on were .

not available until after 1963 and others not until

(3) See United states v. Rosenberg,.108 F. Supp. 798 - -
(s.D.N.Y.), aff'd, 200 F.2d 666 (2d cir. 1952),
cert. denied, 345 U.S. 965, rehearing denied,

Sobell v. United States, 345 U.S. 1003 (1953);
United States v. Rosenberg, 109 F. Supp. 108
(s.D.N.Y.), aff'd as to Rosenbergs, 204 F.2d 688
‘(24 cir. 1953), aff'd as to Sobell, Oct. 8, 1953, -
Docket No. 22885, cert. denied, Sobell v. United

. States, 347 U.S. 904 (1954); United States v.
Sobell, 109 F. Supp. 381 (S.D.N.Y. 1953) ; United
‘States v. Sobell, 142 F. Supp. 515 (S. D.N.Y. 1956), -
aff'd, 244 F.2d 520 (24 cir.), cert. denied, 355
U.S. 873 (1957), rehearing denied, 355 U.S. 920
. (1958) ; United States v. Sobell, 204 F. Supp. 225
(s.n.n Y. 1962), aff’d, 314 F.24 314. cert. denied,

.-374 0.8. 857 (1963). ‘

. . S
. B

-
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July 1966. ‘The government, to the contrary, asscrts
that the present proceeding is a repetition of charges

previously'beard and determined on the merits and peti-

'tioner's application should be denied under section’

2255, vhich provides that the ®court shall not be re-

 quired to entertain a second or successive motion for

' (4)

similar relief.®  Finally, the governﬁent urges
-that the records and files of this court not only

~ show peéitionei 1is not entitled to relief, but that

his applicafion-is a flagrant abuse of section 2255°
because it is totally grouhdless and because of fail-

ure to allege previously facts known or which with

due diligence should have been known to him at the

time of trial and on his various post—conviction

applications. Whatever the merits of these re-

spective eontentipns, peﬁitioner‘s'dharges must be

éonsidered.

Y

(4) Sanders V. United States, 373 v.S. 1, 15-17 (1963) ;
Price v. Johnston, 334 U.s. 266, 287-89 (1948).

' (5) Sanders v. United States, 373 U.S. 1, 17-19 (1963):

- Price v. Johnston,. 334 U.s. 266, 289-92 (l948). -
. See also latham v. Crouse, 347 F.Zd 359, 360 (10th
c1r. 1965)

6. .
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¢utti.ng through the h:lghiy repetitious,

voluminous, argumentative and conclusory alleéetions

in’ this present application, the nudb of petitioner’s ° '

‘claim that he was denied a fundamentally fair trial

is twofolds (1) that the proseeution‘by'various.

means created in the minds of the court, jury and de~

fense the false ':l.mpression that Exhibit 8, a s)_cetch. '

and testimony with respect thereto contained the

| gecret and ‘Principle of the"atomic ‘bomb dropped at -
Nagasaki; (_2) that the government lenowingiy p'ermitted-‘
- Harry Gold and David Greenglass to give perjurious.
'test:l.mony as to‘- meetings between'them on June 3, 1945
at Albuq\ae/rque. New Mexi.co, and corroborated th:l.s

‘ perjury through a forged hotel registration card,

| Bxhibit 16. We consider each cla.tm separately.

-

. ' A pi'eliminary observation is in order. ‘l‘he -

~~ constant repetition through the petition‘’s 100 para-

graphs of anegations of traud. perjnry. concealment.

of evidence and  like epithets, and the "upon informa-

- tion and belief" charges make it desirable to state

, |
. .
, P R
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:f)~:fl , ) what oxdinarily woﬁld be assumed ~=- that :eiteration
o i}-wl- o of unSupported charges and conclusory allegations 18
e (6) .
b T T pe substitute for factual allegations. , '

' I. THE EXHIBIT 8 CIAIMS

?{iij " 1 . pxnibits 2, 6, 7 and 8, which represent

the atomic information Greenglass testified he turned '

'? T - .: " over for transmission to the Soviet Union, were theé = = "~

“ i subiegt of“betitioger's firéihgécﬁioh'zzss m§tion

" brought on in November 1952. In order properij fo
evaluate the currentﬁchargés Centeringiabout Exhibit
8, the trial testimony with respect“to and the. |

'£ormer attack upon a11 the exhibits must be con-

_l'l ' sidered.

1]

. . .{6) Sanders v. United States, 373 U. S. 1, 19-22 (1963).

‘ T : Machibroda v. United States, 368 U S. 487, 495

- €1962) ; United States ex rel. McGrath v. Lavallee,
319 F.24 308, 312 (2d Cir. 1963); United States v.
Mathison, 256 F.2d 803, 805 (7th Cir.), cert. denied,
358 U.S. 857 (1958); United States v. Pisciotta, 199
F.2d 603 (24 Cir. 1952); United States v. Sturm, 180

* F.2d 413, 414 (7th Cir ), cert. denied, 339 U.S. 986
(1950) .

.
8.
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The Trial Testimony

Greenglass was a high school graduate and

had for limited periods attended Brooklyn Polytechnic

" and Pratt Institutes. After his induction into the

Army, he was stationed, comﬁencing in August 1944, at
the Les Alamos project, New Mexico,‘where atomic bomb

experimentation was being carried on and the most -

stringent security regulations were in effect. His

patticuler‘experience was as a machinist and he was

~assigned to a machine shop in a group conceérned hith.-

high.explosives, headed bytnr.*George B. Kistiakowski..‘

‘and subsequently became foreman of the shop. His

work consisted of machining various apparatus required

in connection with experimentation on atomic energy,

including a flat type lens mold and other molds then

 the subject of experimentation by Dr. Walter S. Koski.

-

Greenglass testified that While stationed

at Los Alamos he became a menber of the conspiracy

in Noveﬂber 1944 at the instigation of the Rosenbergs.

. and that his activities extended to obtaining and -

. transmitting classified information to thenm concerning .

~

9.
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exper nts. locations, persounel.ecurity"measures'
and the nature of the .‘ea'mouflage at the projecf:. |
Bxhibit 2'was a replica of a sketch of an explosive
lens mold used in atomic bomb exper:lments at Los ;
Alamos which he had prepared and delivered to the -
kosenbergs. \toget.her with descriprive material end a

full report of the experiments, as well as the names

- of scientists working there, in January 1945 while in

O New York City on a furlough iy

Greengless also testified that Exhibits 6

.and 7 were schematic replicas of sketches of J.ens .

’ molds, one shown in an experimental set up which.
- together with a report on atomic experimentation. he - .

deliv‘ered ‘to‘ I-Iarr;}‘ Gold on June 3, 1945 at Albuguerque,

New Mexico. These exhibits he said were prepared

from memory, Exhibits 2 and 7 during the trial, and

Bhibit 6 at the time of his apprehension in'June 1950.

After Greenglass had testified as to these

© exhibits he was excused and Dr. Koski was called. Dr. - '

Koski testified that he was a professor of physical -

chemistry, a consultant in. nuclear pliysics, and' an

10,
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engineer at the Los Alamos laboratory from 1944 to

1947, :'assoeiated with implosion research conneéged

vif.h the atomic bomb; that all work at lLos Aiamos

' vas of. a highly classified and secret nature; that -

nxhibits 2 and 6 were substantially accurate replicas

of sketches he had made and submitted to the shop
:where Gfeenglass worked; that_Greenglass'had access

~ to the information shown on those exhibits; that

. _ Exhibit 7 was a rough sketch of an experimental setup

for studying cylindrical impiosion:' that the sketches . -

- and information which Greenglass testified he had

" _‘gdven in connection therewith were'reasonably accurate

' descriptions of the expe:iments and their det:ails as .

he, Dr. Koski, knew them at the time.

‘Dr. Koski aiso testified that knciwledée of
his experim‘eni:s would have beén to the advantage of
a foreign nation. that his experiments were in a new
and original field. He flirther testified that one
f’aniinar with the field could esce:tem from Exhibits

2. 6 and 'I the principle and idea of the 1enses and

the nature and the object of the activities then under

-
L 3

1.



(7) Record, p. 490.

way at Los Alamos in relation to the production of

‘the atomic Sonib. Dr. Koski was not cross-examined

~ by petitioner'’s counsel, although the Rosenbergs'

. counsel did inéuire.

Pollowing Dr. Koski's testimony Greenglass

. resumed the witness stand. Preli.minarily he testi.-

f:l.ed _that in January 1945 Rosenberg had dest:r:l:bed a

~ bomb (which he subsequently learned was the type =

dropéed on Hiroshima) so that he, Greenglass, would

know wha't to be on the lookout for; that ther"eafter'

he met persons at Los Alamos who worked. in different

units of the projéct. others who talked of the bombs,

7

how they operate, and that he himself worked directly.

‘on certain apparatus that went into. an atomic bomb.

Greenglass further testified that in September 1945,

‘. vhile on furiough in New York City, he told Rosenberg

he thought he had "a pretty good description of the
(7)

atom bomb, * whereupon, -at Rosenberg s recmest, he

~ drew and delivered to the Rosenbergs a sketch of a

12,
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cross-section of an atomic bomb and about twelve bages

‘of descriptive material. Exhibit 8, he testified, was

& replica of that sketch. When the government offered

-

it in evidence, counsel for petitioner's codefendanta.

" the Roseﬁbergs. immediately moved to impound ﬁhe exhtbit: f’;
-{petitioner 8 counsel acquiesced in this request, and
eubsequently, after the exhibit was shown to the jury,

it was impounded. The prosecution then asked Greenglass L

to state what was contained in the written material
Which accompanied the sketdh. Before Greenglass could

answer, the Rosenbergs® counsel 3tated he was prepared

to stipulate that the Sketch and twelve-page descrip-

tion were secret, confidential and concerned the na-

tional defense; however, Sdbell's counsel refused.

1hereupoa, with the consent of all counsel, Greenglass*

‘testimony with respect to Exhibit 8 and the descrip- -
'tive material, which relates to the component parts,

mechanism and operation of -an atomic'homb, was :e-'

ES .

ceived in camera, although the press was permitted
-(8) .

to remain, as were rep:esentatives of the Atomic

(8) The press was not enjoined tO'aecrecj,‘but reéaested.
by the court to exercise "good taste.” However,

. .
-_— . e eem - © Bmi mmeap g
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~ entire subject metter; that in.1945. on many occasions,

he saw the actual bomb that was being developed. Derry

A DR S S SO SR PO L S

John A. Derry, an electrical engineer, °

also testified as to Exhibit 8. Derry was assigned

| to the Manhattan District Project from December ‘1942

to.hugust 1946 and was liason of ficer between General

, G;oves. COmmanding General of the entire Manhattan )

-Projeet.'and the Los Alamos laboratory. His duties

required him to keep General Groves 1nformed of the -

teehnical progress of the research development ‘and

fproduction phases of the atomic bomb project at Los

Alamos. He testified that all activity and work at

-the project were highly classified and top secret;

that he was informed of many of the experiments inci-

dental to the development of the atomic bomb; that he

'knew what went into parts of" it and understood the .

testified that Exhibit 8 and the Greenglass descriptive 3

footnote 8 cont'd

various péblications; 1nc1ud1ng.'L1fe” and *Time, ®
published in 1951 the substance of his testimony.

14
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_ United staﬁes} and that the information and sketch

material related to the atomic bomb which was in the
course of development in 1945; .that they demonstrated

with substantial accuracy the principle involved in

- 4ts operation; that‘a scientist could perceive'there-u

from to a .substantial degrée vhat its actual construc-

tion was; that the information contained therein was

" top secret and related to the national defense of the

»

‘concerned a type of borb similar to that dropped at

Naéasaki.

The First Section 2255 Motion

The petitioner's first section 2255 attack

was directed, among other matters, to Exhibits 2, 6, -

7 and 8 and the testimony of Greéqgléss.'nr. Koski
9

and Derry with respect thereto. Three separate

clains were made:

&

(9) These charges contained in the Rosenbergs® 1952

. petition were adopted by petitioner. Sobell's . _
1952 pedtion, g 25; and November 25, 1952 Amendment
to Petition. Also his Petition for Certiorari, p.
34, Sobell v. United States, No. 719 (1952).

15,
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- (1) Concealment of éoached Bvideﬁce‘lo)
Petitioner alleged that Greenglass had
:'ﬁetjuredthimsélf to the knowleége of the prosecution
i ‘when he swor; h'e. h;d prepared these exhibits from
memoiy‘and haa not beeﬁ ajded in their preparation
by a s&ientifically traigzd person. No factual evi-
: dence was offered to supp;rt this charge. Vhat was .
i relied upon waé the'opiﬁion of scientists, set for§h 
™ a?fidavits.'that it was "imptcbable, " *impossible®
‘ or'”inconceivablef t%at_G;éenglass with his limited |
£ecﬁnica1_ed§cation could ﬂave prepareﬁ the sketéhes

(11) - ' (12)
as well—as-2,-6 and 7,

represented by Exhibit 8,
_ and the descriptive material shdwing the workings,
mechanism and component parts of the Nagasaki type bomb

without outside coaching or the use of reference books.

(10) Rosenberg petition, (1952), pp. 64-68. . °

(11) Affidavit of Thomas R. Kaiser, questions 7 and 8,
attached to Rosenberg petition, (1952).

(12) Affidavits of James G. Crowther, Thomas R. Kaisef.
Jacques S. Hadamard and John D. Bernal, attached
to Rosenberg petition, (1952).

16.
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(13)

Cao . (2) clain of Lack of Seor:ecy

Rt ily

Anoﬁhér claim then advanced was that the
o ttomic information transmitted to the Soviet Union
o IR was not seenet.(14) Koski'’s testimony that the in- .
g'formation'contained in Bxhibits 2, 6 and 7 was secret
| « Was ehallengeo by a scientisthho contended that this
o : ~ information was widely known and published throughout
' o the entire world (s) The petitioner branded Dr.

' Koski's testimony as false and argued that the
claseification by the governnenﬁ'of the material‘was

capricious and arbitrary. Althougﬁ petitionerfa

scient;St_did not/;efer expressly to Exhibit 8 as

et @

" he did to 2, 6 and 7, it is abundantly clear from

(13) Rosenberg petition, (1952). P- 71, et seq.

(14) The oPening paragraphs of petitioner’s argument
made clear that both Koski's and Derry‘’s testimony,
~was subject to attack. Rosenberg petition, (1952),
po 710 . Q ) T .

| . . o

P . (15) Affidavit of John D. Bernal, attached to Rosenberg
b petition, (1952). ' Challenged was Koski's testimony -
P ‘ . * to the effect that Exhibits 2, 6 and 7 concerned
P .*"a new and original field,” and could have been of
. S .. . advantage to a foreign nation.. Record, p. 478.

17.
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his opinion,  the petition, pnd his couneelﬁs

(18)

' oral argument that the attack on the secrecy ex-
:tended to all the atomic infbrmation. With respect

| to this claim of nonsecrecy. petitioner alleged that

A

, }i_ 'the detail of the atom bomb is trivial tedhnically

(19)

o and most 1ncnnéequential as a secret,” -and in

. conelusion urgeds

’ s

*5) The 'secret’ which David
Greenglass allegedly transmitted to
the U.S.S.R. was no secret at all to
any explosive expert.'

-{18)

- oral argument of the motion. Petitioner asserted

o)

(17)

(19) Rosedberg petition,_(lssz), p. 81.

_Rosedberg petition, (1952).

71, and argued that the "method for the assembly

Affidavit of John D. Bernal, 't S(b). attached to .

Ihus the petition attacked Derry's testimony as
well as Koski'’s. Rosenberg petition, (1952), p.

of the fissile materials was just another detail.”
Jd. at 80. .

-*

The broadside nature of the attack appears from the

that "the alleged subjects of transfer from Greenglass
to the petitioner Julius Rosenberg and the petitioner
BEthel Rosenberg were, in fact, public property, and
not secret.® Transcript of Argqument, Novembexr 28,
Decenber 1, 2, 1952, p. 41. He also asserted: "The

third point shows that there were no secrets concern- -

ing (1) the alleged subjects of transfer here, and
(2) with respect to any and all processes that went
into the construction of the complete atom bomb that
was first dropped at Hiroshima and later the improved
bomb at Nagasaki . . . .” ;__. at 108.

18.




#6) The ability of any country
to produce an atomic bomb rests upon its .
ability to mobilize the hundreds of %
thousands of scientists, technicians and °

_laborers and its ability to make avail- "u*;.*5§7

able the vast industrial plant required.
It does not rest on stealing the ‘secrets"
of the United States »(20)

- {3) Claim of Lack of value to ;
. the Soviet Union(zl)

. Finally, petitioner ~1aimed that the atomic :
) information was of 1itt1e or no value to the Soviet
Union. Here he alleged that the Soviet Union ”did
in fact have the necessary scientists and technology .
for doing the jdb.~... . It did not need any American
| secrets—to produce 2 bonb." S22 In support of this’
contention he relied upon the opinion of.one of‘the'
scientists that *any adventage to any foreign nation
by the divulging of the design of any particular 1ens

(23)
would be nonexistent or very small. s o .®

A

(20) Roseﬁberg petition. (1952). p. 98.

~

(21) ;_, at 74, et seq.

(22) Jd. at 82.

(23) Affidavit of John D. Bernal, attached to Roseﬁbexg
petition. (1952). ' ) -
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~and .his ruling affirmed upon appeal.

,'.dhatges of prosecution misconduct.

. v L The petitioner's éhaxges and those of

his ‘codefendants were xejected by audge Ryan W1£h-
(24)

.'out a hearing 1n a carefully considered opinion, .

(25) .

o ahe Present Petition

_In May 1966 Exhibit 8 and the Greenglass-

: Derry teeﬁimany with respect thereto were ordered un-

1mpounded on petitzoner s motion and thereafter he

filed the present amended petition enlarging previous

(26)

of a different group of scientists from those relied

upon in the 1952 proceeding, again attacks the evidence

(24) United states v, Rosenberg. 108 F. Supp. 798
(S.D N.Y. 1952) . ) . .

(25) United States v. Rosenberg, 200 F.2d 666 (2@ cir.
1952), cert. denied, 345 U.S. 965, rehearing

denieq, SObell v. United States, 345 U.S. 1003 (1953).

(26) Petitioner in May 1966 filed a petitxon containing
only the charges considered under Part II of this
opinion.

’ 20.

’Eirst;_ ?etitioner, now offering the affidavits'
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- &8 to accuracy, precision and detail.

of the atomic information transmitted ih:ouoh .

éreenglass‘to the Soviet Union. The charges center

, principally'about Exhibit 8, Greengiass‘ testimony

and Derry's testimony: also involved are Exhibits 2, -
6 and 7. ‘Wnereas in the original section 2255 pro-
ceeding it was chargéd that Greenglass committed per-
jury to the knowledge of the government because. ac-
cording to the first group of scientists. it was

'improbable' or 'inconceivdble“ that he could have o

~ drawn the exhibits, now he is faulted because Exhibit

8 and his exposition of the descriptive material fail

_to measure up to a scientific standard of perfectiOn

-

Whereas in the original proceeding Dr. Koski‘s
‘ ‘ (27) :
testimony was denounced as false, ’ and later as the

>

(27) His testimony “that the theory of 'implosion® .
utilized for the purpose of assembling the critical
" mass of fissionable metal was invented.and developed
at the Los Alamos Project.® °"Rosenberg petition,
(1952), p. 74. o

21.
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. (28)
*now apparent hoax.' now Dr., xoski is accepted.

Here the charge is that the government's failure to

have him, a recognized scientist, instead of Derry,

" an electrical engineer, testify with respect to

Exhibit 8 and the related testimony demonstrates

that it kﬁowingly introduced false evidence since

the prosecution was aware that Koski or other scien- |

" tists would not testify that the exhibit depicted

with substantial accuracy the principle involved in

the bomb developed at Los Alamos.

- The scientists, with reséect to the unim-
pounded evidence, aécording to one of them, pursued
two inquiries: 7

- (1) its accuracy and completeness as a

,
description of the plutonium bomb developed at Los .

'Alamos; and

(2) its possible value in assisting 1n the -

. development and construction of a bomb by the SOViet

Union.

(28) Sobell brief, (1952). Pe. 35. Court of Appeals
Docket No. 22571. .

‘ 2.2.
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| velop their nuclear bombs.*

w1th're8pec£ to the £irst 1nquiry.'the

scientists find errors and omissions in Exhibié 8

and 1n-Greeng1ass' testimonj as to what was EOntained
dn the twelve-page description. ‘Witﬁ respect.to the

___second inquiry. the experts aver that the ‘construc-

~ tion of an atomic bomb 1nvolved no single "secret®

" in the scientific sense, but did involve *a highly

complex set of technical trieks, devices and pro-

'cesses. conbined . . . with an immense and versatile";

" industrial capability®; that before bomb construction

can even begin; a nation must build a full-fledged.
atomic energy 1ndu§try, and obtain an adequate supply
of fissionable material, all of which require re-

aeareh. development and‘cbnstrﬁetion activities

measured in hundreds of millions of dollars; that

Greenglass®. testimony of the sketches was deficient

because it omitted the requisite scientific and

tecbnical infbrmation needed for plutonium production:
»

that the information 'was too incomplete. ambiguous

and even incorrect to be of any service or value to

the Russians in Shortening the time required to de-~

23,
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‘a description in January 1945 by Rosenberg of an
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"~ Apart from the fact that the issue of

““the secrecy and value of the 1n£ormation to the

Soviet Union was determined upon the metits in the

‘first section 2255 motion, their criticism of
B Greenglass’ testimony and his sketches is irrelevant
15’1n fhe light of the substance of his testimony. Their
- zview might be relevant had Greenglass testified that

.he had purloined at Los Alamos and turned over to the

L 4

. Rosenbergs a set of blueprints, working drawings,

" dimensional plans and Qritten specifications for the

production of plutonium and the bomb, and that Exhibit

. 8 and the twe}ve-page description purported to convey .

this information. But this was neither Greenglass'®
testimony noxr his role in the conspiracy. His role
was to get classified information -- to get what he

could. .

" Greenglass, it will be recalled, was given

.‘.

atomic bomb to alert him to the type of classified

/" information that was desired. He testified that this

‘was the first time he ever heard a description of any

o *

ST 2
s

240 ' ' ..'“‘
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type of atom bomb, but after months of snooping. con~= a
in September 1945, as he informed his co-conspiratoro. '

atom bonb, * and then drew the sketch and prepared the

,versations, observations and his ‘own machining work,

‘he thought he had "a pretty good description of the

related matetial. Greenglass never claimed that he

had obtained definitive docunents. and on cross-ex-

. material and also that he was no scientific expert,

although he knew something about the *basic theory

.of étomic~energy}

(29)
Emhibit 8, as was expressly

called to defense counsel's attention. contained the

- ‘legend "ot to scale.”

-(30)
It was represented as a
- (31) -

schematic sketch, not a blueprint, and there'ie

no warrant for the contention that the jury or defense

-

(29)

(30)

(31)

Record, p. 612. =~ e

Record, p. 499.

T e

As Greenglass testified with respect to the

' _sketches, "None of those are. to scale. So they

are all schematic.” Record, p. 462.

25,
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" _amination readily acknowledged he had never taken such
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(32)
That the scientists do not grade Greenglass'
drawing and his descriptive testimony one hnndred per

‘cent, jsdged by their scientific and engineering

,stanéards of the information required to enable the
!‘Sovies Union in 1945 to construct an atomic boMbAis

not the test of Greenglass' credibility as te Whas
'classi‘ied information he did deliver to the Roseﬁbergs
in SepteMber 1945. Were there a complete consensus of
.sil'the~learned afomic scientists in the world'that
t:l i - his description was deficient. it would not draw in

issue the truthfulness of his version of what he then

transmitted to Rosenberg.

(32) uPon the cross-examination of Greenglass, the fol-
lowing exchange occurreds :
."IHE COURT: . . . The charge here is not that’
he gave him everything that might have been accu-
rate in every minute detail, but that he trans-
o ferred secret material pertaining to National De-~
- . - - fense.
‘MR, E. H. BLOCH3 That is correct.
) *THE COURT: And whether he might have turned
- ‘something over, miscalculating a figure or making
. - " an exror here and there, is not material to the
© ' charge. . . +* Record, p. 613. o

. . .
. .
A . . -
- ] T -
& . . . .

26.
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' gecog' d: It is next urged that Derry 8

) opinion as an expert as to What the exhihit and the
Greenglass description portrayed was false. Other

than the contrary opinions of tﬁe scientists, nothing | |

is presented to impugn Derry’s testimony. .The fact
that they disagree with Derry's opinion does not
establish its falsity. Significantly, one of the
'n_;;i_“i'acientists.ooncedes'that judgment on the matter *nust
.o‘be alhiéhly subjectivemone'indeed.' Derry's credi-
..bility was for the jury and not a panel of experts,
vho sixteen years after the event seek to undermine>
it. Ihis aspect of petitioner s motion ‘renews the
earlier attempt. alsoloé the basis of affidavits of
'scientists who neither saw.nor heard the witnesses.
- to condemn them as untrustworthy. Petitioner may no .
more do so.now than the Court of’Appeals permitted

C . (33)
: it to be done in 1952.

(33) United States v. Rosenberg, 200 F.2d 666. 670-71.
(2d cir. 1952), cert. denied, 345 U.S. 965, re-
- hearing denied, sobell v. United States. 345 U.S.
. 1003 (1953). ) e
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Thirds Next it is contended’that even.

"4f Derry did not knowingly testify falsely, the

: government knew that Derry was not an expert. but

nevertheless had him testify that Exhibit 8 and the

description represented with sdbstantial accuracy a

cross-section and the‘principle of the atomic bomb

dropped at Nagasaki: that it knew his testimony was

*'false and inaccurate, that it failed to call Dr.

Koski or other government scientists since it knew

_they would not so testify. The accusation dissolves'

vhen -considered against the indictment charge, the
substance of the Greenglass-Derry testimony and the

hypothesis upon which the scientists predicated

.'.their opinions.

" The conspiracy charge was not limited to - ~ .
atomic boﬁh information. The crime charged was a

conspiracy to communicate to the Soviet Union docu-

. ments, writingS. sketches. notes and'information to
. be used to the advantage of the Soviet Union. .This

-was made clear to the jury'both during the

28. - ‘ 4 ,.
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. . .:' « . ) . Q4) . . . n (35) . . _o.
S trial and in the court's charge. Tae evi-
*;f~ ; dence established the transmittal b the ‘cons ira-

— , Y P .

STT=-tors of other classified material reiating to the

| los Alamoe project, as well as secret information
o o : O of other defense activities. ' o
| iherelis no evidential support for. the
+ charge that Derry was not an expert or that the

: government knew he was-not an expert. His

experience and the nature of his work in relation

to atomic bomb activity and construction were

fully stated. | The petitioner did not concede - -

-

t:> o ' his qualifications as an expert; this was challenged
- ' ‘ (36)

Aand-put in issue at the trial. The petitioner

(34) During Greenglass' testimony the court admonished
defense counsel in the presence of the jury:

*You must remember that the conspiracy charge is

a general statement to turn over information to the
U.S.S.R. pertaining to national.defense. It is not
- _1imited to atomic informition. Record p. 511.

-®

W P WG ST
.

: _ (35) In its charge to the jury the court stated- *Bear

. A -~ sn mind . . . that the Government contends that the

' . ' conspiracy was one to obtain not only atomic bomb
information, but other secret and classified in-
formation . . . .” Record, p. 1557; also p. 1560.

. ~ (36) uUpon the ground that ®". . . this witness has failed
. to qualify as an expert on the ingredients and their
‘ . -functions contained in the. statement just read to
b - : him. Record, p. 910.

29. ..
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was free to call witncsses to contradict Dcrry. but
| failed to do so and no action of the government pre-
vcnted him £rom doing so. Petitioner‘s related claim
that had Dr. Koski testified with reference to Exhibit

: 8 his ‘answers would have differed sdbstantially from

Derry's is unsupported.

. ot The charge that.the goyernment knowinglyA
fostered false testimony througnADerry is based upon .
‘the scientists’ opinions that Exhibit 8 and the
Greenglass description. meaSured by their'standard_
‘of scientific perfection, were "both'qualitatively.

and quantitatively incorrect and misleading. Their

2 J!":ELUN..”Nr.. - )

- ""\:: .
BOORUM & PEASE *

opinion is based upon a self-propounded 1nquiry with
respect to the now unimpounded material' ®accuracy

and completeness as a description of the plutonium

>

‘bomb developed at Los Alamos in 1945.* The scope of
this inquiry is not the same as that directed to

Derry"at the trial. The“qeestions put'to;him weres

, *Q Does the knowledge 'as disclosed
. . in the material . . . read in conjunction
. e e o With Exhibit 8 demonstrate substan-
. tially and with substantial accuracy the
. principle involved in the operation of the .
'1945 atomic bomb?

30.
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*A - It does. .
‘Q Can a scientist and can you per-

" ceive what the actual construction of the -
bomb was?

o (37)
*A You can.*”
" qhe record does not support the charge

» that the government used Derry th:dugh these answers

to obtain deceptive testimony.

Although the exhibit shown to Derry
.specified *not to scale,® the scientists now, as did
:one in the 1952 proceeding,(se) éondemn it'and Derry‘s.~
l'tgstimony because it.was not‘so drawn. No étatemeﬁt.--
dxrccﬁ or indirect, was made oiéﬁcr by_Derry—;;f€;;~‘
. goverhment~that the exhibit and the Greenglass tes£i-
mony'purpogted to rgpresént mpfe ;han Dérry's testimony:ﬂ
1ndicates..,Defeﬁsé counsél acknowledged that the

(4

(37) Record, pp. 910-11.

(38) Affidavit of John D. Bernal, -{ Sfb); attached
"~ to Rosenberg petition, (1952)..
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oketch and description were not "a comolet'e descrip~

..
1]

1on of the cross-section of the atomic bonrb .’ . o

and how it works and the principles under <"« o Which
| (39)

| it works,* and himself developed that a twelve-

page description of the atom bomb *would not, of
(40)

foouxse, be a complete description . < . .*

(39) “MR, E. H. BLOCH: Would you say . . . that
[Exhibit 8 and the Greenglass testimony] would ° -
represent a complete description of the cross-
section of the atomic bomb and the. function of
the atomic bomb and how it works and the prin-
ciples under . . . which it works?

*THE COURT: I don't think it was offered
on the theory that it represented a complete -~
is that true, or ajm I mistaken?
. *MR. SAYPOL:/ Indeed not. As I said when
.X had the witness Koski on the stand, the import
of this whole thing is that there was enough sup- ’
‘plled to act upon -- :
e ¢« « YOUu remeMber, yohr Honor, I used the

. colloquialism, tip off. That is exactly -~ _

. "THE COURT: I don't think it was offered as
a complete or as a detailed description.*”

Record, p. 915.

* . The prosecutor's references relate to the
‘questioning of Koski:with respect to Exhibits 2,
‘6 and 73 “And would I be exaggerating if I were
to say, colloquially. that one expert, interested
in finding out vhat was going on at Los Alamos,
could get enough from those . . . exhibits in evi-
dence which you have before you to constitute a

- tip-off as to what was going on at Los Alamos?'
-Record, p. 483.

(40) Record, pp. 914-15.

- } B
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To fault the government because the aketch
is inaccurate and incomplete, judged by scientific

" standards of *accuracy and completeness,® is to fault

it on the basis of questionsﬁwhich‘were impermissible

in the light of the Greenglass evidence. AJhypo-»

'thetical question to any expert, whether called by

.the prosecution or the defense, could only have been

. posited on matters in evidence -- in this instance.
the sketch and the Greenglass description of the :_f
'twelue-page memorandum. But over and.beyoné this; .
an analysis of the scientists’ arfidavits,,notwith- :

standing their depreciation of the Derry~Green§1ass

testimony._demonstrates the essence of Derry's-fore-.'"

goincutestinony isAnot contradicted. 1bus‘one of
them statesof"ke the nature of the information in
Bxhibit 8: - the sketch'bresented is the kind I'wouic
use to egglein the ideas involved in the bomb, *

| (em;;hasis supplied] although'understandably. in the
. S S o

light of the scope of the scientists' inquiry, he'
_adds: "It can in no way be taken'as an engineering
| drawing which could be used to construct ‘the bomb »

" qhe .same scientist, although of the view that

33.
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eventually the Russian scientists would prdbably have

) _~arr1ved at the design of an implosion bonb during the

time required for plutonium production, and hence he

‘., Q « would not expect the information in Exhibit 8
. was able to save them any significant time in the de-
: velopment of an atom bomb,“ does adds *Instead, such -

- information could save some eﬁgprt. [Empnasis sup-

plied.] How much effort could have been saved or ad-

vantage gained he does not opine.

Ancther scientist‘states that the'Greenglass
description Pis cerrect in its most vague and.general |
respeets that explosive lenses were used to achieve
implosion of a core containing plutonium and beryllium'
components. the overall system being arranged in an

essentially spherically symmetrical configuration.®

"He queries himself and answers with respect to Derry‘s

testimonys”

L a .

. "Does this constitute a ‘'substantially
accurate representation of the principle’
of the bomb? In my opinion, no. Never-
theless, it is clear that such a judgment

"must be a highly subjective one indeed. A
diagram that may obviously represent a
‘principle’ to a research expert who has -

devoted years of hard work and worry to the

34,
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" problem, and who cannot help but correct
and £1il1l in the gaps subconsciously with )
his own knowledge, may be totally useless
. "to a technician vwho has actually to con-
. struct the device. We undoubtedly have
[‘such a situation in EXhibit 8."

Thus he acknowledges that it would not have '

_ been difficult for a scientist to £ill in the gaps -

hardly different from Derry's testimony quoted above.

And why it is assumed that classified information trans-

" mitted to a foreign power would not be evaluated by ar

research expert is not discussed.
Still a third scientist states: "vhile the
sketch contained in government Exhibit 8 illustrates

the general points: the use of. explosive lenses to

make spherical implosion; the use of electrical detona-

tion for simultaneity; the use of a plutonium sohere,
and the use of beryllium as one component, it is

barren of any meaningful oxr correct quantitative in-

, formation, ®* and the description is in some respects
) - 4 .

;'erroneous. He continuess "It is a somewhat schema-.

tized cross-section, which might be called a pedagogicalv

descriptive picture.“ Again it is observed that the
criticism is based upon a standard of scientific per-
fection and detail and not upon the evidence given at

the trial.

35,
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vf__-duce evidence to establish that the espionage agents

The government was not required to pro- .

. had not achieved perfection becanse of their failure

- to cbtain and transmit to the Soviet Union all scien-

tific and engineering sketches and spec;f;cations re- .

guired for large scale production and construction

of the atomic bonb. Thejrecord‘makes clear that the

" hypothesis upon which the scientists base their criti-

cism 1s not the hypothesis upon Which the trial was

conducted _Perhaps the short answer to their ob-

servations is the comment of Mr. Justice Douglass ~ '

*The Rosenbergs obviously were not engaged in an ex-

. change of scientific 1nformation in the interests of

(41)
science."”

Fourth: Petitioner next contends that by

»

.the use of Derry's testimony, by leading questions
- put to witnesses by making known the presence at the
}trial of representatives of the Atomic Energy Commis- l

sion and other government representatives, by

(41) Rosenberg v. United States, 346 U.s. 273, 318
(1953).
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references to renowned acientists. and by other

means the government sedulously and falsely estab-

'14shed in the minds of the jury, court and defense
) .that the Soviet Union had obtained the 'eecret' of

" the bomb long before 1t had been predicted the Soviet T

Union could have produced one; that by reason of the

aforesaid government conduct, defense counsel were

~deceived into accepting the testimony as to the ac-

curacy of the sketch as fact, in consequence of which

'they were'trapped into moving to impound the-evldence

- and into hot offering scientific evidence to contra=~"

dict the Greenglass-Derry testimony, with the result -

that the jury was led to accept/Greenglass' entire

testimony; that as a further result the defense coun-
sel in various respects failed adequately and ef-

fectively to’defend‘petitioner.

»

.Afreview of the entire record'reveals that

this contention rests upon a distortion of the record,

:a disregard of the substance of the testimony, refer-

.

. ence to matters out of context, and others not pre-

sented to or not occurring in the presence of the

- . ‘. .‘-‘.37.
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~(;{L“g, . Jury and impermissible inferences.’ S

| L The motion by the Rosenbergs’ counsel to impound

Exhibit 8 was spontaneous and 1ndeed caught the prosecu-

- tion by surprise."The assertion that defense counsel were

PR * (42) A prime example of petitioner's manner of read-
N T " ing the record is his claim that the government,
ool ‘. in using the word ¥secret” in connection with
the atomic information, was representing that
. the sketches convey "the secret® of the bomb.
A reading of the passages found objectionable-
by pectitioner reveals that the government's
reference, in words or substance, to "secret”.
was to the classified or confidential nature
of the information. Thus, for example, the court
SR ‘ suggested that the problem of public.disclosure .
~(:> - “ - * - with respect to Greenglass' description of Exhibit
e - - 8 could be avoided by a stipulation that the mat-
ters contained therein "were of a secret and con-
. fidential nature.” [Bmphasis supplied.] Record,
" p. 501. ‘ ' -
‘ ~ Again, throughout the petition, petitioner
attacks the government’s use of such terms as. .
*sketch of the very bomb itself” and “cross section
. of the atom bomb itself” to describe the Exhibit 8
. material. Petitioner®s scientists do not contend
. * . that the sketch or description were of something
other than the bomb. If a sketch of an object is
inaccurate, it would still be a sketch of. that ob-
‘Ject; it would simply be an inaccurate sketch. 1In
using phrases such as these, the government was
describing Exhibit 8 in ordinary language. Thus,
in criticizing the accuracy of the exhibit, one of
. - petitioner's scientists himself states: "The cross
section and its description are not factually cor-
" rect. o« o +® See also nn. 43 and 44, infra.

C : S 38.




| and as indeed was his tith, refueed to concede that °
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intimidated in their action by referenees to and

‘the presence of representatives of-the Atomic.inergy‘

Commission is repelled by the fact that it was this
(43)
petitioner®s counsel who in no uncertain terms,

the material was secret, classified and pertained to

the nationel‘defense. in consequence of which witnesses

:were called to testify on this subject. Clearly the

presence of these officials did not deter his counsel
(44)
from contesting the issue.

(43) When asked to stipulate that the matter was secret
and pertained to the national defense, petitioner s
- counsel stated: ". . . [W]e would not be defending
the rights of our client properly by stipulating
any such thing. We feel that our national defense
is secure only in so far as . . . we secure the
liberty of our present client, and.tomorrow the
.. next client, and so on, and because of that we feel
. ~ that a confession [sic] of that kind would not be
: in the best interests of the defense of our client,
not because of the nature of the testimony or any-
thing like that. , Record, P. 509. :

(44) Petitioner s suggestiOn that the government supplied'
the initiative for the Rosenbergs® counsel'’s offer
to stipulate that the sketch and the description
were secret and concerned the national defense is

- not supported by the record. After the motion to
impound Exhibit 8, the government asked Greenglass
- t0 tell exactly what the descriptive material

39.
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' Petitioner_professes to see a conspiracy

.®
- »
o

to suppress evidence and to mislead his counsel in
the failure of the prosecution to ca11 Dr. J. Robert

Qppenheimer, Dr. Harold c. Urey and Dr. George B.

ljlustiakowski to testify. although they were included

4in the list of potential witnesses served pursuant to

18 uls'cl; section 3432. The names of all those so .

listed were read to the jury on the voir dire to learn

if any was known to the veniremen. Petitioner now

asserts that because of this and other references to

.the three atomic scientists the government represented

that they would testify, in consequence of Which de-

fense-counsel were fraudulently induced to believe,-

\
.

footnote 44 cont'‘'d
. contained, and he was prevented from doing so "’
by defense counsel's application that this mat- .
ter, too, be kept secret. The prosecutor's '
statement with regerence to his consultations
with the AEC came after and in reply to this ap-
Plication by defense counsel. Also, the prosecu-
tor's statement, as well as the comment that
‘Derry’s testimony was a “security matter® and would
. ®establish the authenticity of the information that
Greenglass gave to Rosenberg,* was made out of the
" hearing of the jury. Record, pp. 499-501 and 902.

40. ‘
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and the'jury was impressed, that the scientists

would test;.j.fy that government Exhibit 8 and thg re~

" Jated testimony represepied a true and accurate cross-

. 'section and deécriﬁtioﬂ of the bomb, and so counsel 'f
o accepted the accurécy of the Greenglass-Derry testi-

mony and were trapped into moving to impound and also

‘into foregoing any challenge to its accuracy. This

is another oft-reiterated allegation which is without

~ support ih,fhe record or otherwiseé. No statement was °

made as to the nature of the testimony to be given by
any of the listed witnesses. No repiesentation,
direct or indirect, was made as to what the three

scientists would testify if called to the stand. When

. their names were mentioned to the jury,'the trial had

not begun and defenég counsel were without knowledge

‘of the contents of any of the exhibits in Question or

the nature of the Greenglass-Derry testimony with
tespeét fhereto; Moreover, -as ;i:eady noted, the fact
is that after SXhib;t 8 was in eQidence, petitioner’s
counsel challggéed its secrecy éd& pertinénce to tﬁe

n§t16nal'de£énse and did not at ahy time stipulate

“its ;ccuracf of’aumhenticity; rufther.-dnring the

4.



. The defense could have compelled the appearance of

trial and ev'en Before Derry was‘ called'. the defense -

L was advised by the prosecution that it did not in-

(45)
tend to call all witnesses listed, since :I.t be-
' (46)
lieved additional testimony would be cumulative.

; these witnesses by direction ,of the court or by means

: " of its processes; or, 'if it preferred not to have them

'teeti“fya since they were in government service, it”

o. -

could have asked for an appropriate instruction to the

jury on permissible inferences from the nonappearance
(47)

Y witnesees undex the control of a party. . Further-
.'Amore, this is not the first time that & claim has been

' made'wit'h respect to the failure to call Drs. Oppenheimer_,

(45) Record, p. 870.. At another point, when a refer-
ence was made to a doctor on the list who was not
. called, the following occurred:
*THE COURT: You mean to say that the Govern-
ment has to_call every witness listed on that?
*MR. A, BLOCH: I didn't say anything of the
kind. I am just identifying the man.* Record,
" Pe 13250 )

'(46) Although the list contained the names of 100

potential witnesses, only 22 testified.

" " (47) Indeed, defense counsel in his summation taxed

_ the government for failure to call certain wit-
‘nesses. Record, P 1499. ‘

AL
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Urey and xistiakowski. As far ba, as 1952. upon o —

the direct appeal, 1t was urged, "The prosecution

fhiled'to produce for exanination the above named

scientists, whose testimony could have clarified
r : : : ‘

doubts about the accuracy of David [Greenglass], .
e . . (48)
« « o with respect to his scientific exposition.®

" petitioner'’s attempt to bolster his argument

with respect to the government®'s scientists by labelling

*a deceptive ploy” the prosecution s questioning of

Greenglass concerning scientists he knew were at Los
Alamos is unava;ling. The ident;ty of'theseAscien-
tists was classified and Greengless testified he -

transnitted their names to Rosenberg; the 1nterroga;

tlon‘dbviously'wae calculated to develop~ev1dence in

" support of the charge.

There is no basis for the claim that

the court was misled as to the importance of the

atomic information insofar as this petitioner is

M .

(48) Rosenberg brief, (1951), p. 7, COurt of'Appeals .
’ Docket No. 22201. . : oo

-

-
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' atom bond project.®

‘concerned. fThe record makes clear that the court's

-\‘igvaluation of the importance of the aromic informa-

S —
- .

' tion playe& no part in its sentence of Sobell. Be-

N 7f’fore imposing sentence upon him. the court stateds

., o [T)he evidence :l.n the case did not point: to

any acttvity on your part in connection with the'
(49)

Fifths Finally, the contention that the

present claim is based upon newly discovered facts

3and therefore could not have been presented on prior

aéplications and appeals becaose.the material was im-

pounded for sixteen years flies in the face of. the -

record. Petitioner s statement that "The fact that
.1t (the impounded material] would be available in a

'aubseqoent proceeding was itself impounded and not -

(49) Record, p.1620. Even as to the Rosenbergs' sen-

tence, the importance of the atomic information to

. the Soviet Union was strongiy challenged by the
' Rosedbergs counsel in his argument upon sentencing,
Record, p. 1608, and the court's evaluation of the

importance of the material was attacked upon the
direct appeal as “egregious®” and with “little sub-
stance.” Rosenberg brief, (1951), P. 139. Court
of 3ppeals Docket No. 22201.
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